INDEX. 


ACCOUNT. 

1. Proof by entries made by deceased clerk.—Books of account, kepé 
by a deceased clerk, and all other entries or memoranda made in 
the course of business cr duty, by one who would be at the time 
acempetent witness to the fact which he registers, are held com- 
petent evidence from the presumed necessity of the case; but the 
reason of the rale ceases, and the rule itself consequently fails, 
when it appears that there is other and better evidence of the 
same facts; as where it is shown to be the custom of a bank to 
pay out money only on the checks of its depositors.—Bank ef 
Montgomery v. Plannet’s Adm’r.... 22% 


ACTION. 


1, When bailee may eus in his own name.—A bailee for reward, hav- 
ing delivered the goods on board his barges to a steamboat, to be 
carried to their place of destination, may maintain an action in 
his own name, against the owners of the steamboat, for the neeli- 
gence and carelessness of their servants in the transportation of 
the goods, whereby plaintiff lost his reward, and was compelled 
to pay damages to the owners of the geeds.—MeGill ¢. Menetic.. 

When guardian may ste.—Under the provisions of the Code, 
(§8 2035,°2132,) a guardian may sue in his own name, for the use 
of his ward, to recover damages for the conversion of the ward’s 
property.—Longmire v. Pilkington 

When action lies for killing dog.—Trespass lies, in favor of the 
owner, for killing a dog, which was at the time in the possession 
of a third person under a loan.—JVhitev. Brantley 

. Action by purchaser of excmpt preperty, against officer making levy. 
A purchaser from the defendant in execution, of property exempt 
from levy and sale, may maintain an action against the sheriff, 
for a subsequent levy and sale, withont making the affidavit re- 
quired by the statute (Code, § 2466) from the defendant in execu- 
sion.—Cook v. Baine 
. Action against lunatic, for necessaries.—An adult person, who is 
“on compos mentis, is liable on an implied contract for necessaries 
furnished him, suitable to his estate and condition in life; and 
where no guardian has been appointed for him, an action for tho 
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ACTION—CONTINUED. 
value of such necessaries must necessarily be prosecuted against 
him personally.—Ex parte Northington........--...---+- --.+---- 
*§. Action at law between co-surcties on oficial bond.—One of the sure- 
ties on a sheriii’s official bond cannot maintain an action at law on 
the bond, against the other sureties, for their principal’s cefault.— 
ROE MN Son 5 a ane Cock ese kek ooes Sree eetee teeeekeee 
7. What actions lie against corporation—An action of trespass for 
false imprisonment lies against a corporation, but an action on 
the case for a malicious prosecution does not.—Owsley v. M. 
i ee RN soap oer 2 he Soa sees ob isis wisiceisicispols Sales 3 
8. Statutery liability of railroad company.—In an action against a rail- 
road company, to recover the value of horses run over and killed 
by the defendant’s engines and gars, if the evidence simply shows 
that the horses were run over and killed by a train of cars, and 
that the engineer in charge of the train failed, atthe time the ac 
cident occurred, to comply with the requisitions of the statute 
as to blowing the whistle, ringing the bell, reversing the engine, 
&c., (Session Acts 1857-8, p. 15,) the court is not authorized to 
charge tlie jury, thet, if they believe the evidence, they must find 
for the plaintiff; such a charge is an invasion of the'province of 
the jury, who alone could infer from the evidence that the damage 
was caused by the: engineer’s neglect of duty.—J. § C. Railroad 
LES LOU 5G SARS eS 5a Oar Coad eae soe cred 


ADVANCEMENT. 
See Estates oF DECEDENTS, 1, 2, 3 


ADVERSE POSSESSION. 
i. What constitutes—A knowledge on the part of an adverse hoider 
that his title is defective, does not, of itself, prevent the opera 
tion of the statute of limitations in his favor.—.Janly’s Adm’r v. 
RPP ERN CM IP RID cone ie an acm Se oes he's sicisa2caeie ecco ee ees 
Between husband and wife; prescription —At common law, the pos- 
session of personal property by the wife, during the coverture, is 
the possession of the husband, and cannot ripen into a perfect title 
in her, as against the husband’s administrator, although it Is 
shown that the husband had abandoned her when her possession 
commenced; that he never afterwards returned to her, and never 
asserted any claim tothe property; and that she held and claimed 
‘{t, as her own individual property, for a continuous period of more 
than twenty years.— Bell v. Bell’s Adm'r.......------eseeee eceeee 
By purchaser, under color of title—Where a purchaser enters into 
the possession of land under a vendor's bond, conditioned to 
make title by a specified day, which must arrive before a part of 
thé purchase-money is due by the terms of the contract, his pos 
“session cannot be considered adverse to the vendor, until the day 
appointed for the conveyance of the title; and where such bond 
is executed by one who professes to act as the agent of several 
joint owners, for one of whom he has no authority to act, and is 
thiis conditioned for the conveyance of title by them, the charac: 
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ADVERSE POSSESSION—CONTINUED. 
‘er of the purchaser’s possession is the same as to all the owners. 


CO 2. SATU cw wows Ooi aloo oe da seb Saeaw Rese Grecesac Sie ee ee 
Prescriptive easement.—A tolerated or permissive user of an ease- 


ment can never ripen into a title by prescription, while a user 
which is adverse, independent, or as of right, if continued for a 
period corresponding with the statutory bar to a right of entry 
upon jand, will confer an absolute right; but the use of a ditch 
and levee ona party’s own land, which is in itself rightful, cannot 


\ 


confer a prescriptive right to injuriously overflow the lands of an 
adjacent proprietor many years afterwards, when the ditch has 
vith the sand and dirt accumulated 


radnalles fillo¢ 
become eradually hiied up 


\ 
and deposited therein by the continued flow of water—Polly v. 


MeCall ba Pia tote so reer nase Peg all a etn eg ae ste ae Pee te ee ee ee Oe 2 G 


5. Same; burden of proof—f a person diverts water from its nat- 


ural chagnel, by means of a ditch and levee on his own lands, and 
thereby injuriously overilows the lands of an adjacent proprietor; 
and this injury continues, without increase, for ten years,—the 


jury may infer from these facts, in the absence of all other evi- 


denee, that the use was adverse, and of right.—S. C....... 2... osc Oe 
3. Lasement founded on adverse enjoyment.—The English doctrine, that 


a right to have ancient windows unobstructed can arise from mere 
uninterrupted enjoyment for the period prescribed by the statute 
of limitations as a bar to actions for the recovery of land, does not 


prevailin this country.— Ward v. Neai.........-2ce2e-- Soe eine, 506 


AGENCY. 
1. Criminal liability ef agent—The mere removal of a licensed retail- 
erto another county, neither abrogates his license, nor renders 
ais clerk or agent, who continues to carry on his business, subject 
to an indictment under the statute.—Thompson v. The Slate...... . 152 
2, Agency velnon, question of fact.—Where the fact of agency is con- 
troverted, and there is any evidenee tending to establish it, the 
sufficiency of that evidence is a question fer the jury, under ap- 
propriate instructions from the court; and {charge asserting thas 
the evidence is not sufficient to prove the agency, is erroneous.-~ 
Bank of Montgomery.0. Plannett's AQ? <2 o6eic55sieses occcecs woe 
3. Nolte signed by agent, for principal, held prima facie contraet of prin- 
cipal—A promissory note, beginning thus, “Twelve months after ' 
date, we promise to pay,” &c.; and signed thus, “ For the Mont- 
gomery Iron Works, J. 8. W., president, 8. J., secretary,”—is, pri- 
ma facie, the contract of the principal, and not binding on J. S. W. 


or~ 


personally.—Roney’s Adm’r v. Winter..... Sw slstneseceiawacsewacinen Wha 


ALIMONY. 
See CHANCERY, 1, 2. 


AMENDMENT. 
1. Of complaint.—A complaint may be amended, (Code, § 2403,) by 
striking out the name of one of the plaintiffs, who was dead at the 
46 
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AMENDMENT—conrtTINvUED. 
commencenient of the suit.—Jemison v. Smith.........-----.---- 12 





2. Same.—Under the provisions of the Code, (§§ 2402--3,) where the 


2. 
summons is in the name of the plaintiff individually, the com- 
plaint may be so amended as to show that he sues as guardian of 
a minor, and for the use of his ward.—Longmire v. Pilkington... 296 


5, ) if plaintiff 


3. Same, after demurrer sustained.—Under the Code, (§ 225 
amends his complaint, after the court has sustained a demurrer to 
the original, and proceeds to trial on the amended complaint, he 
does not thereby waive his right to assign as error the judgment 
on the demurrer, unless the record shows that, in consequence of 
the amendment, he sustained no injury by that judgment. (Over- 
ruling Sheppard v. Shelton, 34 Ala. 652, and limiting Stallings v. 
Newman, 26 Ala. 300, to cases commenced before the Code.)— JFil- 
MEAD RES ee iw cn esen <5 hore eke esos ss oar sats pS eo eee cee 242 

4. Same, not revisable on crror unless excepted to.—The allowance of an 
amendment of the complaint is not revisable on error, unless the 
point is duly reserved by bill of exceptions in the primary court. 
Die SULMONONG ANON ooo aw come toes one sds as cuesetee sds. 483 

5, Clerical misprision—The failure to render judgment against one 
of the sureties on the appeal bond, in an appeal ease from a jus- 
tice’s court, is a clerical misprision, which is amendable in the pri- 
mary court; consequently, if such irregularity be an error of 
which the other surety and his principal can complain at all, they 
eannot raise the objection for the first time on error.—VeDeuwell v. 
MNMDNMIR cals pc cosa ciceset sc eae sess csshionen secs cos ekekewtesscas BY 

6. Of judgment nune pro tunc.—A judgment of satisfaction cannot 
be entered nunc pro tune, as of a previous term, unless it is shown 
that the adverse party had notice of the original motion.— }Vomack 
POO ae accion cana osm eisce skate ec et cee css cescciescdindedin. 445 

7. Of bill in chancery.—Under the act of February 8, 1258, “amend- 

atory of proceedings in chancery,” (Session Acts, 1857-8, p. 230,) 

any amendment of a bill, either as to parties or averments, which 

may become necessary to meet the justice of the case, or to meet 
any state of the proof that will autherize relief, must be allowed 

by the chancellor, upon such terms as he may deem just and equi- 

table; but the statute does not authorize the allowance of an 

amendment, which would convert the bill of the wife intq the bill 

of the husband, and enable him to assert a claim barred by the 

statute of limitations.—King and Wife v. Avery.....-.-22-+--00+ 16S 

Same; filing without leave, and waiver of irregularity—An amended 

bill, or matter of amendment brought forward in a bill of revivor, 

will be stricken out on motion, if filed withont leave previously 
obtained; but, if no such motion is made, and answers are after- 
wards filed, treating the amendment as properly made, and it is 
recognized and acquiesced in, both by the parties and by the chan- 
cellor, the appellate court will consider the irregularity as waived. 
EEO. HNTNG O TIONS canis cncanvnces 6benessee0es asescccscaes 
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APPEAL. 
See ERROR AND APPEAL, 
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ARBITRATION. 

1, Estoppel by performance of award.—After an award has been rati- 
fied and fully executed, the parties are estopped from asserting 
that it was not authorized by the submission.—Reynolds v. Roebuck, 403 


ATTACHMENT. 

1. Action on bond; damages.—In an action on an attachment bond, if 
the attachment was not vexatious as against the defendant in the 
process, the fact that the attaching creditor wasactuated by malice 
towards a third person, who, though a joint obligor with the de- 
fendant in attachment, was not a party to the process, affords no 
ground for the recovery of vindictive damages.— Wood v. Barker, 60 

2. What irregularities are available to plaintiff in garnishment.—The al- 
lowance of a set-off claimed by the garnishee, against the claims 
adinitted by him to be due to the defendant, or to his transferree, 
is not a matter of which the plaintiff can complain on error, when 
the record shows that he contested tho transferree’s right to the 

f. elaims, and that the jury found the issue in favor of the transfer- 
ree.— Union India Rubber Ca, v. Mitchell....-- sialeiais SerSai Ren erce 314 

3. Costs against garnishee and transferrce.—lf a transferree of the 
debt admitted by the garnishee to be due to the defendant, when 
brought in on notice, fails to make good his claim to the debt, the 
costs of the contest should be taxed against him, and not against 
the garnishee.—Chambers v. Yarnell... cece cons cccsccccece -- 400 

4. Form and sufficiency of judgment against garnishee—A judgment 
against a garnishee must recite the fact that the plaintiff has re- 


£ 
covered a judgment against the defendant in attachment or exe- 
cution, and must specify the amount of such judgment.......... 400 


5. Requisites of judgment against defaulting garnishee.—To sustain a 
judgment final against a defaulting garnishee, the record must 
show a previous conditional judgment against him, in the form 
prescribed by the statute, (Code, § 2545;) and neither the words 
“judgment nisi as to J. T. B.”, following the judgment against the 
defendant in attachment, nor a recital in the final judgment of 
the fact that ajudgment nisi had been rendered, not stating enough 


oD 
oe 


to show its validity, is suflicient.—Donner v. Martin § Lowe....-. 
G. Same.—To authorize a final judgment against a garnishee who has 
not answered, a judgment xisi must be first entered against him, 
and a sci. fa. thereon must be executed and returned, or two sci. 
fa.’s must bereturned “not found” by the sheriff of the county in 
which the garnishment was executed.—Goode v. Holcombe § Wife, 94 


ATTORNEY-AT-LAW. 

l. Duty and Tiability of.—An attorney, receiving a note for collection, 
isnot bound to file it as a claim against the insolvent estate of 
the deceased debtor, and is not guilty of any negligence in failing 
to file it, when it appears that the debtor was living at the time 
the note was put in his hands, and it is not shown that he had 
knowledge of the debtor’s subsequent death.—Siubbs v. Beene’s 


627 
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BAIL. 

See Bonps, 1, 2. . 

BAILMENT. 

1. When bailee may sue in his own name.—A bailee for reward, hay 
ing delivered the goods on board his barge to a steamboat, to be 
sarried to their place of destination, may maintain an action 
his own name, against the owners of the steamboat, for the ne; 


’ 
aa 


1 
4 
rli- 


gence and carelessness of their servants in the transportation of 


the goods, whereby plaintiif lost his reward, and was compelled 

to pay damages to the owners of the goods.—MeGill v. Monette... 
2. Bailor’s right to terminate baiment.—If the bailor of slaves, when 

delivering possession to the bailee, declares that he gives or 

lends them to her, “ but subject to his cail at any time,” his right 

to terminate the bailment, and reclaim the slaves, is not neces- 

sarily limited to the life-time of the bailee.—IcGehee v. Mahone. 
3. Liability of steamboatmen, as common carriers, in matter of tranship- 
ment of freight.—A transhipment of freight is only justifiable im 
cases of necessity, and, if made in the absence of such necessity 
as constitutes a legat excuse, subjects the carrier to liability for 
the subsequent: less of the freight on the vessel to which it is 
transferred’; andthe mere grounding of asteambozt on an inland 
river, from which she could relieve herself, with safety and conve- 
nience, by temporarily placing a part of her cargo on the bank, 
and afterwards take it on board again and finish her voyage, does 
not constitute such legal excuse.—Cow, Brainard § Co. v. Foscue..- 
Liability of common carrier for negligence.—A common carrier can- 
not limit his common-law liability by any general notice, but may 
so limit it by a special contract with the shipper; and a bill of 
lading, given by the carrier on the receipt of the goods, and ac- 
cepted by the shipper, isa special contract within the meaning of 
this rule; yet such special contract cannot be pleaded by the car- 
rier, as an exemption from liability fer any loss or damage result- 


~ 


ing from his own negligence.—Slecle §* Burgess v. Townsend...... 
. Burden of proof on question of negligence by common carricr. 
Where the bill of lading contains an express stipulation, that the 
carrier is “not accountable for rust or breakage,” proof of injury 
to the goods by breakage nevertheless make out a prima-facie case 
of negligence against him; and the onus is then on him to show 
the exercise of due care and vigilance on his part to prevent the 


or 


injury; unless the nature of the injury, or of the goods, of itself 


furnishes evidence that due care and diligence could not have pre- 
CE PUS US | CSRS OT 1 SA gg 
Hirer’s authority to punish slave, and liability for abuse of that au- 
thority.—In the absence of qualifying stipulations in the contract 
of hiring, the hirer acquires the master’s authority to inflict rea- 
sonable punishment on the slave; and in determining what is a 


Sc 


reasonable punishment,—a question which admits of no certain 
and uniform solution,—regard must be had to the nature of the of- 
fense, and to the temper of the slave while receiving the punish- 
ment; since obstinacy, refractoriness, or rebelliousness on his 


part, justifies severer punishment than would otherwise be right 
and proper:—Tillman 0. Chadwick... ccc cocsvsecsecscccccescecces 
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BILL OF EXCEPTIONS. 
1. Contents of. —Where written doeuments are mentioned in the bili 
of exceptions, as constituting a part of it, but are neither copied 
into it, nor described by such identifyi { as to leave 
room for inistakes in the tra bing off they cannot be re- 
a part of thu bill.—Garlingion SONGR soos secersc we esc ea 
2: motion to estabiish.—On motio i the anpellate court 
a bill of « eptiol it i pre id © jude of 
the primary court feiled or refused to sign, (Code, 1-56, ) 
the point, decision, and ticis, as a whole, must be correctly stated 
in the bill; and if written documents are referred to in the bid], 
as constituting a part of it, but are neither copied into it, ner suf- 
fitiently identified to Ve regarded as part of it, it cannot be estab- 
BTN acento era eee oe te rk stn eS Lleyn ee coe Ie OMe 
a. Nrecution of.—A Will of exceptions, which is without date, and 
which is not shown by the record to have been signed within the 
tina prescribed by the statute, (Code yy be rejected, 
on motion, as forming no part of the’ re — Union india Rubber 
Conpany v. CUTE | See Re Oe MED EE Oe ee Se REEL R IS 
4. When necessary.—TVhe allowance of an amendment of the eom- 
plaint is not revisable on error, unfess the point is daly reserved 
by bill of exceptions in the primary court.— Jarman v. MeMahou’s 
PARE ea ale aie ere eS hi on De ca al gate ty en ear tae A eee yA 


>. When non-suit, with bill of exceplions, may be t 


be taken, with a bill of exceptions, (Code, 





of the suppression of the plaintiff’s deposition, on motion, before 


the trial is entered upon.—Douglass ve ML. § iV. P. Railroad Coa.... 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1, Illegatity of consideration of note —If the consideration of a note 





is partly illegal, it avoids the whole note; but the maker, when 
sued onthe note, may nevertheless waive the illegality, and insist 
on a failure of the consideration.— Wynne v. Whisenant.......-.- 
2. Failure, or want of considcration.—Ii an action on a note given for 


? 


the purchase-money of land, sold by an administrator under an 


order of the probate court, a defect in the title is no defense to the 
suit, if the court bad jurisdiction to order the sale,—Watson v. 
Columns AGN T.c..c occ sos sees ip ae Rares SDS seh Nee suas Fly A ess ia a ae 
3. Consiruction-of note payable in cash or work.—A note, dated and 
exccuted at Panama. and pavable one dav after date. in work or 
X¢ read at Lanama, and payvyavie one Gay eater are, work of 
eash, after the maker's arrival in San Franciseo, does not show, on 


its face, that California was the ‘e of performance agreed on 





ive stipulation being for the benetit of 





by the parties; the alte: 
the maker, it was his duty, on his arrival_in California, within a 
reasonable time after the execution of the note, to offer to pay in 
vork, if he desired to do so; and on his failure to make such of- 


fer, if he had an opportunity, either in California or elsewhere, he 





became liable to pay in money, although the payee was ab 
from California when he arrived, and did not return during his 


. 7 1 ray 7 


17 
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it. Note signed by agent, for principal, held prima-facie contract of prin- 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—contTinvep. 


epal—A promissory note, beginning thus, “Twelve monthy after 

7 7 7 4 
date, we promise to pay,” ¢ PrODY Lthus, “ For the Mont 
comery Iron Works, J. S. W., pre , S. J., secretary,”—is 





ima facie, the contract of the principal, and not binding on J. 

PD. WV. personaliy.—Roney’s Adm'ry. Winter ~~ 02. s.cs sec c- sesso 

5. Waiver by endorser of demand and notice.—The words, “I waive 
protest on the within note,” written by an endorser, on the last 
day of grace, on the baek of a promissory note payable in bank, 
are a waiver of demand and notice, and fix his lability—Visher 


DDR ee eee ee eee ook rae Be arise Gs Sie Sa ee Rea ek s 


6. Mistake in payee’s name.—When a promissory note is, by mistake, 
mide payable to Aaron Formey, instead of Aaron Iormby, the lat- 
ter may sue upon it in his own name, alleging that it was made 
payable to him by the name thercin inserted, and may prove on 


the trial, by parol evidence, that he was the person intended ; and 








ignee nay sue in like manner, making the same averments 
Gayle v. Hsdsorx, 10 Ala. 116.)\—TZaylor v. 


his as: 
and proof. (Overrulin 
PUT MAUCRITINE eo ee ee he mr ne rita els Ch? Set oe ats SiS onc 
7. Interest—A promissory note, made in this State, but payable in 


New Orleans, bears interest according to the laws of Louisiana, 


unless a different rate is specified in the note itself—Zunt’s Ex'r 
Beets sees ce pene iecewese eae ca rete preeeeer serene. 

8. Alicration of note by subsequent verbal contract; iceriance—The 
maker and holder of a promissory note may, by subsequent verbal 
agreement, founded on sufficient consideration, change the rate of 
interest which it bears; yet the holder cannot, in a suit on the 
note itself, recover on such modified contract.—S. C...-----..---- 

BONDS. 

1. Bail-bond ; breach ef condition.—The condition of a bail-bond may 
be broken, (Code, §§ 2734, 2737, 2740,) not only by the principal 
obligor’s passing beyond the prison bounds, but also by his failure 
to surrender himself to the jailor at the expiration of sixty days. 
Stewart v. Warfield....-- ee aa piaierkigis es SOS SD 255 Ca OOS ae 


2. Same; summary judgment against surety-—To sustain a summary 


judgment against the surety on a bail-bond, (Code, § 2737,) the 
record must affirmatively show, not only that the debtor was 
guilty of an escape, but that the escape was committed “by pass- 
ing beyond the prison bounds.”—S. C, .......-...--------- besten 
3. dujunction bond ; averment of Lreach.—In an action on an injunction 
bond, conditioned that the prineipal obligor “shall well and truly 
do and perform all such matters and things as may be required of 
him in the premises, and pay all such costs and damages as may 


be recovered against him for the wrongful suing out of said in- 


junction,” an averment that the injunction suit was dismissed, 
‘ J 

and the injunction dissolved, and that the defendants have not 
paid the reasonable counsel fees necessarily incurred by the plain- 
t i : 

tiffin the defense of said injunction suit, does not show a breach 
of the bond.—Dunr v. Davis .....--- ERS ito 0 Str ae BS 


{. Estoppel by bond —The sureties on a bond, which recites that the 


principal obligor “has been duly elected intendant of the town af 
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BONDS—cONTINUED. 








C., and is thereby made cx officio a justice of the peace,” are estop- 
the bond tor the cefantt of their principal, 
not of the yppearing 
stice @ fa ‘a, and reeeived mueh bu siness 
as a justice on the faith and credit of the bond.—/Filliamsen §: Me- 
APOE RE FOO no eee ao ows hoe e na Se ease he eSsiee = cee tieweaee 298 
5. Same.—A delivery bond, executed by the defendant in detinue, 
which “oes not recite any fac? showing that the defendant had 
possession of the property at the service of the writ, docs not 
estop him from showing, in defense of the action, that he did not 
have the possession of the nen at that time; nor does the 
giving of such bond operate an estoppel er pais against him. (Ex- si 
plaining and limiting Wallis v. Long, 16 Ala. 738.)— Miller». Hamp- 
GOR oe ere ae isis iareioe oe erseeis ca balnieisa Uo-cscia co mmawe soos ene eos . 342 
S$. Validity and consideration of bond of officer de facto.—A bond, exe- 
euted by the intendant of an Incorporated town, with others as 
his sureties, which recites that, by virtue of his eleetion as intend- 
ant, “heis thereby made ex oficio a justice of the peace,” and is 
conditioned for the faithful discharge ef his duties as such jus- 
tice, will be upheld as a common-law obligation, (although there 
is no law requiring the intendant to give bond,) when it appears 
that he was at least a justice de facto, and that the bond is sup- 
ported by a sufficient consideration; and if it was given for the 
purpose of procuring for the intendant patronage and business as" 
a justice of the peace, and he did receive patronage and business 
as a justice on the faith and credit of it, it is supported by a suffi- 
sient consideration.— Hilliamson § McArthur wv. Woelf........--- 298 


~ 


7, Partial satisfaction ef bond.—A deed, executed by the vendor at 
the request of the purchaser, conveying a part of the land em- 
braced in the title-bond, with covenants of warranty, to a third 
person, may be accepted by the purchaser as a partial compliance 
with the condition of the bond; and being so accepted, its admiss- 
ibility and validity are not affected by a mistake in the descrip- 
tion of the land conveyed, nor by the fact that the vendor had 
no title to that part of the land.—Dedeli’s Adm’r v. Snvith ....-.-. G12 


CHANCERY. 
I. JURISDICTION. 


Alimony ; when equity will decree permanent.—It is the settled law 

of this State, applicable as well to cases which have arisen since, 

as to those which occurred before the adoption of the Code, that 

where the husband abandons his wife, without just cause, and 
casts her upon society, destitute of the means of subsistence, a 

court of chancery, as an original ground of equity, will entertain 

a bill filed against him for permanent alimony; and an unfounded 

charge of infidelity against the wife, in consequence of which she 

is driven from her husband's house, is equivalent to an abandon- 

ment of her, within the menning of this rule-—Ainscy v. Kinsey-- 392 


2 Same: whether wife "2 St pdrale estate must be estimated — Semhble, 
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wife’s statutory separate estate; consequently, there seems to be 
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no good reason why the value of .such separate estate should be 
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estimated in fixing the amount of 


(Code, §.1971); but, since there is no proof in this case that the 


imony, as im divoree cases 





wife has a statutory separate estate, it is not necessary to decide 
whether the statute is applicable in sueh « Me esen Sse esha 
Atiachment.—Where a sum of money is bequeathed to a trnstee, 
in trust for a debtor, “not subject to any debt or debts he may 


have contracted, but for his comfort and support,” it may be sub- 





jected by equitable a nt (Code, 9 6) to the pryment of 
his existing de} LAS SOE) EE Se sae nee ee Mee 
Dower 3 mesne measure ti f.—Afier dower has been 





allotted to the widow by the probate court, she may come inte 
equity to recover damages for its detention; and the measure of 
her damages, where the husband left no descendants, would be 
her husband, until the as- 


one-half of the rent, from the death of 
signment of dower.—MecdAllister’s Exceutor v. 
Lyuitable St t-off again t claim Jor Mes profits lf the exeeutor 
earries on the plantation of the deceased husband with the labor 
of the slaves, pays all the debts and expenses of administration 
out of the income, thereby saving the entire personal estate for 


distribution, and distributes to the widow, under an order of the 


probate court, her distributive share of the residue of such in- 
come, this constitutes no defense to the widow’s claim for megne 
profits; yet, if he acted in good faith, he is entitled to a credit out 
of the assets for the amount of damages recevered from him by 
her; and if the amount received by her as a distributee exceeds 
her proper share, to be ascertained after deducting the amount of 
her recovery from the entire fund for distribution, he may, under 
appropriate pleadings, recover the balance firem her, and have it 
adjusted in the suit for mesne profits,—S. C.....-....---- saeescee 
Equitable relief against probate decree.—A court of equity will not 
grant relief to an administrator, against a decree rendered by the 
»robate court on final settiement of his accounts, by establishing 
a credit or set-off which might have been allowed in the probate 
court, merely on the ground that he was prevented from asserting 
his defense before that court by the repeated promises and assu- 
rance of the distributees, “that they would do what was right iv 
the matter.”— Wilson v. Randall and Wife.........2..--2.-++-+-+ 
Injunction of action at law.—A court of equity will not enjoin an 
action at law for trespass, on the ground that the plaintiff therein 
is, and was at the time of the alleged trespass, indebted to the 
defendant on account of other matters, and is insolvent.—Harvi- 
Boe ML POM or icccn cere cs akon ecee sews etascce enc cscceeseess 
Equitable relief against judgment at law.—A court of equity will 
not enjoin a judgment at law, rendered by a court which had juris- 
diction of the case and the parties, on account of mere errors or 


itregnlarities in the proceedings, when the complainant does not 
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impeach the existence or validity of the debt on which the judg- 
ment is founded.—Saunders v. Albritton. .... 2.2.2. .22022 cone enon 716 
Same, on ground of discovery.—After the rendition of a judgment 

at law against a party, he cannot maintain a bill in equity for a 
discovery as to matters of purely legal cognizance, without show- 
ing a sufficient excuse for his failure to take the proper steps to 
obtain the discovery, either by bill in equity, or by interrogatories 
under the statute, while the action at law was pending.—McCol- 
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— 


en 
<) 
Gwe 


UIDs EF CWE sicton cas wewiewcie ws cwuce ss OC nee 
10. Same, on ground of usury.—Usury in the note on which a judg- 
ment at law is founded, constitutes no ground for equitable relief 
against the judgement, unless a sufficient excuse is shown for the 
failure to make the defense at law.—S. C. ........---. 2.22220 573 
11. Same, on account ef surprise, accident, mistake, or fraud.—A party 
who seeks equitable relief against a judgment at law, on grounds 
which were available as a defense at law; and who simply shows 
hat he had a valid defense to the action, and a sufficient excuse 
for his failure to be present at the trial term, at which the judg- 
ment was rendered; but fails to show that he had employed coun- 
sel, or summoned ‘witnesses, or taken any other steps to defend 
the action, although it was pending more than six months before 
the judgment was rendered,—does not relieve himself from the 
imputation of negligence, and, consequently, is not entitled to re- 
liefi—S. C. ..---- er lai i Siacotie Sikes bia aR as 
12. Same, on account of irregular afirmance on certificate-—The aftirm- 
ance of a judgment by the supreme court, on certificate, at tho 
term next preceding that to which the appealis taken, may be 
corrected on motion, and, consequently, furnishes no ground for 


qn 
~r 
Os 


equitable relief against the judgment.—S. C. ...--. 222.222.2222... 5 
13. Same, by establishing set-ef._—A defendant in an action at law, 
having a cross demand which was available as a set-off either at 
law or in equity, and which he failed to bring forward in the ac- 
tion at law, cannot afterwards make it the basis of equitable re- 
lef against the judgment, without showing some sufficient excuse 
for his failure to avail himself of it at law.— Nelms v. Prewitt..... 389 
14. Legacy ; proceedings to recover; election.—Where a residuary legacy 
contains a clause directing adebt due from the testator to the lega- 
tees, arising frem the fact that he had made an unauthorized sale 
of their interest in s tract of land, to be deducted from the amount 
of the legacy; and some of the legatees are infants, and, conse- 
quently, incapable of electing to ratify the sale,—the chancery 
court alone can make an election for them, and is, therefore, the 
appropriate forum for the settlement of the estate and the ascer- 
tainment of the legacies.—Bush and Wife v. Cunningham's Ex'rs- 69 
15. Partition; rents, and ¢inprevements.—In a chancery suit for the 
partition of lands, by analogy to the rule prescribed by statute for 
real actions at law, (Code, § 2216,) a defendant, whe holds posses- 
sion under color of title, in good faith, will not be charged with 
rent for more than one year before the commencement of the suit; 
aud he will be allowed compensation for the value of improve: 
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ments made by him during such possession, not exceeding the 
amount of rents charged against him.—Ormond v. Martin.... 2... 
16. Same; action at law.—The act of February 6, 1858, “to regulate 
the practice in partition suits,” (Session Acts, 1857--8, p, 204,) dis- 
penses with the necessity of an action at law, to settle a contro- 
verted question of legal title arising in a chancery suit for the 
yAetAANMRIN 87s cock aac steccsinassuccescactucseescies 
17. Partnership; when equity will deerce dissolution.—Although the 
defendants may not have committed such acts of misconduct, or 
been guilty of such willful violation of the terms of the contract, 
as would authorize a court of equity to decree a dissolution of the 
partnership for that cause; yet a dissolution will be deereed, 
where it appears that they refuse to carry out one of the terms of 
the articles of the partnership, and insist that, in order to conduct 
the partnership business successfully, that stipulation must be 
either changed or disregarded; that they have refused to corres- 
pond with the complainants, on matters connected with the part- 
nership business; that the state of feeling between the parties 
justifies the apprehension, that the joint business can be no longer 
prosecuted to the mutual advantage of all the partners; that 
there is no partnership property which might be sacrificed by a 
sale, and that a dissolution would not probably inflict any mate- 
rial injury on either party.—Meaher v. Cor, Brainard § Co.....--- 
18. Same.—A stipulation in articles of partnership, providing for a 
submission to arbitration of all matters of controversy which may 


arise among the partners, does not take away the jurisdiction of 


equity to decree a dissolution.—S. C...........2.....ceeeesennes 
19. Specifie performance; illegal contract.—A court of equity will 
not decree the specific execution of a contract which is illegal and 
void, because in contravention of the policy of the public land- 
laws, although the party asking it is in possession of the land, 
and has made valuable inprovements.—Smith v. Johnson.......-- 
20. Voluntary executory trust not enforced.—A court of equity will not 
enforce, against the grantor or his personal representative,a purely 
voluntary executory trust in favor of a grand-child.—Borumn v. 
SIRO 8 SUNT owns commen ons a= Passe ctenesses6 eee aes otiecuies 
21. Contract between trustee and cestui que trust.—Fo subject a mar- 
ried woman’s separate estate, created by deed or wil], to the pay- 
ment of a debt contracted by her with her trustee, or with a part- 
nership of which he is a member, it is not enough for the com- 
plainant to aver and prove that “the articles were furnished by 
her express desire, under the faith and credit of her separate 
estate, and were suitable and proper to her condition in life:” he 
must repel the imputation of bad faith, which the law casts upon 
him, by showing that the prices charged were reasonable, and 
that he made no profit by the transaction.—Cleveland v. Pollard.. 
22, Computation of interest in making abatement of purchase-money.—In 
making an abatement of the purchase-money, where the several 
notes fall due at different times, and do not bear interest until 
after maturity, it is a proper method of computing interest, te 
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CHANCERY—conrvINUED. 
divide the amount of the damages by the number of notes, and 
to allow interest on each sum from the time the notes respectively 
fall due; bat, where the several notes, though falling due at dif- 
ferent times, all bear interest from a given day before maturity, 
the interest on the damages should be computed from that day, 
and not from the maturity of the last note.— Wright v. Wright... 

23. Vendor's lien extends not to exchanged lands.—A vendor’s lien for 
the unpaid purchase-money of land cannot be enforced against 
other lands, obtained by the purchaser in exchange for those sole 
Dy the VOuGor.-—Dpishopv. ONE... < oo sc coco secs 5 coc estes cc euceee 


II, PLEADING, AND PRACTICE. 


24. Who are parties defendant.—A person against whom process is 
prayed, and who the bill prays may be required to answer, is 
thereby made a party defendant, notwithstanding the want of ap- 
propriate allegations showing his interest in tke litigation.—Bon- 
CANTANCOS SULCUS ICING 2 «cowie ieiicca clea aeeiel ceca weaanosiemaieclcce-mi 

25. Who are necessary parties to bill for redemption.—The heirs-at-law 
of the deceased purchaser of lands seld under execution, he 
having died intestate, are necessary parties to a bill for redemp- 
tion filed by the judgment debtor.—S. C....-....--....---------- 

26. Parties to bill for distribution—The personal representative of 
a decedent’s estate is a necessary party to a bill filed by some of 
the distributes, against a person who is in adverse possession, for 
the recovery and distribution of property belonging to the estate. 
PE DENTON Ge ciawee ono ae ais a2 aasie Sees once etlesuaaaeceeus 

27. Non-joinder of parties.—The non-joinder of a necessary party is a 
fatal defect, for which the bill may be dismissed on general de- 
FNUDTOR As (Cac icpinccas a sniocis sine sels enemies ones saaeccususe ase 

28. Sufficiency of scrvice—Where one of the defendants was de- 
scribed in the original bill as Charles 7. Cleveland; and the sher- 
iff returned the subpeena “ executed on Charles H. Cleveland, and 
Charles T. Cleveland not found;” and the bill was afterwards 
amended by substituting H. for 7. as the initial letter of the mid- 
dle name,—kheld, that the service was sufficient, and that the va- 
riance was, at most, an immaterial misdescription—Cleveland v. 
POUMPOE Scere a ain coisas ssiale a pinisle aa wale laine lac winieigaeie = ion mianaa oe eo 

29. Service on infant.—Personal service of process on an infant, who 
is under fourteen yéars of age, is irregular.—Bondurant v. Sibley’s 
PIO B eee Sassi ae Sas) sisicis aivlaiaaleisiaieeinjs sane einiw cise wieieieietenr ae 

30. Appointment of guardian ad litem for infant defendant—The ap- 
pointment of a guardian ad litem for an infant, who is not at the 
time a party to the suit, is a nullity; but, after the infant has 
been made a party, the appointment of a guardian ad litem for 
him, even if made without any previous service of process, and 
otherwise irregular, is voidable merely, and not absolutely void ; 
yet such irregular appointment, although it will work a reversal! 
on error of a decree against the infant, and may be vacated by 
the echanceller on motion, is valid until reversed or set aside; and 
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CHANCERY—CcOnNTINUED. 
the subsequent appointment of another guardian, while the former 
is MnMEVOKO, 18 Voud.—S. CO. 22cc6. cck2s cece cess Lee Roi iat actus 565 
31. Amendment of bill.—Under the act of February &, 1858, “amend- 
atory of proceedings in chancery,” (Session Acts, 1857--8, p. 230,) 
any amendment of a bill, either as to parties or averments, which 
may become necessary to meet the justice of the case, or to mect 
any state of the proof that will authorize relief, must be allowed. 
by the chancellor, upon such terms as he may deem just and equi- 
table; but the statute does not authorize the allowance of an 
amendment, which would convert the bill of the wife into the bill 
of the husband, and enable him to assert a claim barred by the 
statute of limitations.—Ming and Wife v. Avery..--....---.------ 168 
32. Same; statute of limitations —If a bill is filed, by mistake, in 
the name of the wife as a feme sole, to recover her interest in 
slaves which accrued to her before her marriage, and which 
vested in the husband by virtue of his marital rights; and an 
amended bill is afterwards filed, inthe name of husband end wife, 
after the statute of limitation has barred the husband’s right of 
action,—the statute is a bar to the relief sought, although the 
statutory bar was not complete when the original bill of the wife 
PRM MNl = Mo oct a scares acces sc otee obese ee ce bcleVicndesac 169 
33. Same; filing wtthout leave, and waiver of irregularity —An amended 
bill, or matter of amendment brought forward in a bill of revivor, 
will be stricken out on motion, if filed without leave previously 
obtained; but. if no such motion is made, and answers are after- 
wards filed, treating the amendment as properly made, and it is 
recognized and acquiesced in, both by the parties and by the chan- 
cellor, the appellate court will consider the irregularity as waived. 
Oe PODS BR EE ee ee ee ere ee 55 
34. Multifariousness.—A bill, filed by a widew, jointly with her only j 
child by her first husband, against the administrator and heirs-at- 
law of her second husband, asking an account of the hire of eertain 
slaves, in which the widow had a life-estate at the time of her 
first marriage, during the period of her second husband’s. posses 
sion of them, a partition ef the slaves between her and her child, 
and the recovery of her distributive share of her second husband's 
estate, is multifarious, since it asserts separate and distinct 
rights, in which the complainants have nocommuunity of interest. 


eas I RIN a oo icc ae ee eee sew Soe oder oe obese 17 
35. Dismissal for multifariousness—Although the chancellor seldom 
should, he nevertheless may, sua sponte, dismiss a bill for multifa- 
riousness; and if the objection really exists, the appellate court 
Wall NOL TOVErse His ORTOO:——b. C... coon icc ics ccc sees cseesess 17 


36. Offer to do equity.—A bill for the reformation of a contract so far 
partakes of the nature of a bill for specific performanee, that it 
requires an ofter by the complainant, in his bill, to do equity, by 
complying with all the stipulations of the contract on bis part to 
be performed ; and an offer to pay the unpaid balance of the pur- 
chase-money, which is alleged to have been a specified sum in 





gross, is not a sufficient offer to do equity, when the proof shows 
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that the agreed price was a certain sum per acre, which amounted 
in the aggregate to a larger sum than that specified in the bill. 
PURO ACY 8 CNS Us OU GA UEIP a a5 Sinic'e.s) sista cisiaioinietni cae iaisie sims se 42% 
37. What defense may be set up in enswer, without cross-bill.—Under a 
bill for the reformation of a contract, the defense may be set up 
in the answer, without filing a cross-bill, that the complainant’s 
offer to do equity is insufficient—.S. C.....-.....---.----- Snivaeins Ate 
38. Exceptions to master’s repert ; objections to evidence.—It a party 
fails to object to evidence at the time it is introduced, on a hear- 
ing before the master under a referenee, he caunot question its 
competency on exception to the master’s report.—Winsey v. Kinsey. 392 
39. Same.—lIf a party excepts to some particular conclusion or deci- 
sion of the master under a reference, on the ground that it is un- 
authorized by the evidence, it is the duty of the master, under the 
practice in this State, to report the evidence relating to that mat- 
_ter, although the deeree of reference did not direct him to report 
the evidence; yet, if the party excepting did not objeet to the 
competency of the evidence adduced betore the master, and the 
decree of reference directed the master to draw a conclusion from 
the evidence, every reasonable presumption will be made in‘favor 
of his decision, and it will not be interfered with unless plainly 
BAW ROS Nhe 2) OSes a Ae Pear Or eRe Cr eS A eEIOe sero Tr 392 
40. Variance—Where a purchaser’s bill, seeking the reformation of 
iis vendor’s deed for land, alleges that the land was bought at the 
agerevate price of $29,000 in gross, while the proof shows that 
the agreed price was $15 per acre, and amounted in the aggregate 
to more than $30,000,—the variance between the allegations and 
proof is fatal.—Dillingsley’s Heirs v. Billingsley... -- Serre Seiccres See 
4}. Same.—The bill alleged, that the slave in controversy, in which 
the complainant claimed a separate estate under a contract be- 
tween her husband and one J., was sold, conveyed and delivered 
by her husband to said J., in consideration of the latter’s agree- 
ment to become surety for him in a certain law-suit, and to pay 
whatever judgment might be recovered against him; “and that 
whatever might be lett of the value of the negro, and her hire, 
after satisfying the judgment that might be recovered against B. 
(the husband), and the girl herself, if she was not taken to sat- 
isfy the judgment, J. was to convey to, and settle upon complain- 
ant, in her own right, and as her own sole and separate estate, 
The proof was, that B. delivered the slave to 


and to her heirs.” 
J. to indemnify him against his liability as surety for the costs of 
the law-suit, “upon condition that, if the suit should go against 
B., the negro was to be sold, and the proceeds of sale to be first 
upplied to the payment of the costs of the suit, if necessary, and 
the residue, if any, to be paid over to the complainant; but, in 
the event that B. gained the suit, the negro was to be put in the 
possession of the complainant, as her own and separate property, 
and J. was to transfer to her all the title, interest and claim that 
he had to the negro, for her separate use and benefit.” Held, that 
there wasa fatal variance between the allegations and proof. 
PSREP IS OS EAA cretace ioc lo ats asia alc cists cine. oraiaia,lersiaele aise elo ea iesowe 
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2. Same.—So, where the bill alleged, that J., in pursuance of his 
previous contract with B., verbally sold and delivered the slave 
to the complainant, as her separate estate, in consideration of her 
promise to secure and indemnify hing against his liability as sure- 
ty tor B. in the law-suit; while the proof only showed, that he 
delivered the slave to her, and said that he made no further claim 
to the slave,—the variance was held fatal.—S. C....-..-....- eae 

43. Same.—So, where the bill alleged, that the complainant after- 
wards delivered the slave to the defendant, upon his promise and 
agreement to indemnity J. against his liability as surety for B., to 
satisfy whatever judgment might be recovered against B., to keep 
the slave hired out at a specitied price, to return her to the com- 
plainant after it was ascertained what he had to pay on the judg- 
ment against B., if the negro was not taken to satisfy the judg- 
ment, and to account for her hire; while the proof showed, that 
the defendant’s agreement was to take the place of J. as surety 
jor B., and to dispose of the slave, at the termination of the suit, 
in like manner as J. was to have disposed af her under his agree- 
ment with B. as above stated,—the variance was held fatal.—S. C. 

44, Dismissal withoui prejudice.—The complainant in this case heing 
a married woman, suing by her next friend, and there being a 
fatal variance between the allegations and proof, the bill was dis- 
missed without prejudice.—S. C........--- Bene mU eee c ese meals 

45. Dismissal for want of prosccution.—Where the complainant re- 
fuses, after his bill has been pending for several years, to pursue 
the course suggested by the chancellor, and which is the only 
proper course, to bring in a party, who, though made a defendant, 
has not been brought before the court, the bill may be dismissed, 
on inotion, for want of prosecution; and the complainant cannot 
excuse his negligence in failing to proceed against the absent de- 
fendant, on the ground that he was not a necessary party to the 
bill. Where the complainants are infants, suing by their next 
friend, the more usual, and, ordinarily, the proper practice, is to 

‘remove the next friend; yet, if the chancellor, in the exercise of 
his discretion, dismisses the bill, the appellate court will presume 
that he did so because the interests of the infants did not require 
a further prosecution of the suit.—Londurant v. Sibley’s Heirs...- 

46. Dissolution of injunction, without dismissal of bill—An injunction 
may properly be dissolved for want of equity, where the allega- 
tions of the bill are not sufficient to authorize the interference of 
the court by injunction, although the bill may be retained for 
other relief.— Harrison v. MceCrary...--- See ee eee 

47. What is final decree.—A decree in chancery, which settles all the 
equities between the parties, leaving only the matters of account 
to be adjusted on a reference betore the master, is such a final de- 
cree as will support an appeal.—Bradford v. Bradley's Adm’r..-.-- 

48. Decree construed as authorizing issue of fi. fa.—A decree in chan- 
cery, rendered on pleadings and proof, under a bill filed by the 
secured creditors, against the trustees in a deed of trust, charging 
them with waste, negligence, and misapplication of the assets ; 
adindging that the complainants are entitled to relief, and order 
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ing the master to state an account of the several debts due to the 
complainants respectively, and the several amounts with which 
each trustee is chargeable, and to ascertain the pro-rata dividend 
of each ereditor; and a subsequent decree, confirming the mas- 
ter’s repott,—though informal, are, when construed together and 
in connection with the bill and the master’s report, equivalent to 
an order for the payment of the several sums of money ascertained 
to be due from each of the trustees to each of the creditors, and 
sufiicient to authorize the issue of a fi. fa—McLemore v. Nuckells, 


CHARGE OF COURT. 

1. Abstract charge-—An abstract charge, or one which is not shown 
by the record to have been predicated on some evidence before the 
jury, is properly refused.—JicGuire v. The State...--- seieeesosies 

2. Same.—A charge to the jury cannot be considered abstract, when 
the bill of exceptions recites evidence tending to show the exist- 
ence of the facts on which it is predicated; and if the record fails 
to show such evidence, the appellate court will presume that a 
charge given was not abstract, when the bill of exceptions does 
not purport to set out all the evidence.—McLemore v. Nuckolls.... 

3. Presumption in favor of judgment—When a charge is requested, 
which, on the facts hypothetically stated, asserts a correct legal 
proposition; but those facts might be met and avoided by proof 
of other facts, which would render the charge erroneous,—if the 
bill of exceptions does not purport to set out all the evidence, 
the appellate court will presume, in favor of the ruling of the pri- 
mary court, that such additional facts were proved.—S. C. ..-..- 

4, Charge as to construction and effect of other charges.—Where the 
court, after having charged the jury orally, gave several charges 
in writing at the request of the defendant, and then added, “that 
the jury would receive the written charges, in connection with 
the charges and law as given and expounded orally from the 
bench, as the law of the case,”—held, that this was not erroneous. 


5. Charge, if correct, must be given as asked.—Since the statute 
(Code, § 2355) imperatively requires, that a charge to the jury, if 
correct and not abstract, must be given in the language in which 
it is asked, the doctrine of error without injury cannot be applied 
to the refusal of such charge, although the legal proposition em- 
braced in it was substantially enunciated in another charge given 
by the court.—Polly v. McCall.............------.-- pieents tthe 

6. Charges given on request must be taken by jury on retirement.— When 
charges to the jury, in writing, are given by the court at the re- 
(quest of a party, it is the duty of the court to allow the jury to 
take such charges with them on their retirement, and the refusal 
to do so is error; the statute (Code, § 2355) is mandatory, and not 

_ simply directory.— Miller v. Hampton.....--------+ +--+ +--+ 2-+-- 

7. Charge misleading jury.—A charge asked. which is calculated to 





confuse and mislead the jury, is properly refused.—TZillman vt, 
ROI e rs ie aie aie SoS wim iniciacote siaWra pi eeials ainlc paisa steele meine siaichermo ae 
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2, Same.—In an action to recover damages for a breach of promise 
of marriage, a charge which predicatés the plaintiff’s right to re- 
cover on the proof of a promise and breach thereof, and entirely 
disregards the evidence adduced by the defendant tending to 
show a justification of the breach, is erroneous.—Lspy v. Jones... 

9. Charge invading province of jury.—Where it is necessary to infer 
an additional fact, not proved, from the facts which are proved, a 


general charge on the evidence is an invasion of the province of 


the jury, and is, consequently, erroneous.—TFard v. The State... - 


Oya CE EOE RY PSS) a ne ae ae ee 
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10. Same.—Where the fact of agency is controverted, and there is 
any evidence tending te establish it, the suificieney of that evi- 
dence is a question for the jury, under appropriate instructions 
froin the court; and a charge, asserting that the evidence is not 
suflicient to prove the agency, is erroneous.—Bank of Montgomery 
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4. § 1359. Widow’s quarantine.—MWedAllister’s Ex'r v. MeAllister..... 

5. §§ 1360-72. Assignment of dower by probate court.—Smith v. 

DONMEON operons ei omc ces sacs meee csena sok cea eieibceeere ce 
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14, § 1983. Husband’s power over wife’s statutory separate estate. 
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15. §§ 2056, 2132. Action by guardian.—Longmire v. Pilkington... - 


16. § 2129. Who is proper party plaintiti—Sedell’s Adn’r v. Smith, 
17. § 2216. oa of adverse holder for rents.—Ormond v. Mar- 
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Also, eoepertatens v. Shelton 
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2), § 2240. Set-offi—Kannady cv. Lambert 


Also, Nelms v. Prewitt. 





lVood §: Kimbrengh v. Fowl 
21. § 2253. Demurrer.—Oursl ey . WM. & W.P. Railroad Co...< <2... 





22, § 2255. Pleading over no waiver of error.—]? Ivey... 
23. § 2284. Execution of void process, regular on its face.—JVil- 
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4, § 2290. Competency of transferror as witness for transferree. 
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32. § 2358. Execution of bill of exceptions.— Union India Rubber Co. 
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CODE OF ALABAMA—CONTINUED. 
41. §§ 2734, 2737, 2740. Bail-bond, and breach thereof.--Stewart v. 
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42. § 2779. Examination of parties as witnesses, in appeal case from 
justice’s court.—-Hamblin v. McLendon § Robinson......--+.--+--- 
Also, Ala. § Tenn. Rivers Railroad Co. v. Oaks § Mills.........-.- 
43. § 2956. Equitable attachment.-—Smith v. Moore....-....--.---- 
44. § 3032. Damages on affirmed judgment.---Lawrence v. Jones.... - 
45. § 3041. Security for costs of appeal.---Davis v. McCampbell...-.... 
46. Forms of complaint.--- Williams v. Ivey.....----+---------- - 242, 
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Watson v. Collins’ Adm’r....2..ecc0e e-- Soe pee ene eee ne eesss 
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47. §§ 3114-15. Malicious or willful mischief.—Johnson v. The State.. 
48. §§ 3158, 3165. Forgery.--McGuire v. The State...........-.----- 
49. § 3170. Larceny in dwelling-house.-—Point v. The State........-- 
50. § 3231. Living in adultery.--Maull v. The State.........----..- 
61. § 3243. Gaming.—-Smith v. The State....-......2....0-c2 cece ee 
52. § 3256. Gaming with slave.—Ward v. The State....-......----- 
53. § 3257. Disturbing public worship.—Harrison v. The State...--- 
54. §§ 3280-81. Selling liquor to student or minor.—Merkle v. The 

POO ce coh Gwen ee eecn ees > PR eepeeeereseneus cheers ee entoeicss 
5. § 3312. Homicide of white person by slave.---Scolt v. The State.. 


5d. 
56. § 3478. Oath of petit jury.---MeGuire v. The State...-.....----.- 
57. § 3576. Service of copy of indictment on prisoner.---Scotl v. The 
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59. § 3600. Conviction on testimony of accomplice.-- Bass v. The State, 
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60. § 3614. Change of venue.---Scott v. The State............------- 
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61. § 3931. Removal of convicts to penitentiary; sherifi’s compen- 
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COMMON CARRIERS. 
See BAILMENT, 3, 4, 5. 


COMMON LAW. 
1. Presumed to exist in other State—In the absence of evidence to the 
contrary, the courts of this State will presume that the common 
law prevails in other States.—Connor v. Trawick’s Adm’r......-.- 
ERO: SeOy a D. ASD 8. AUUN Mace cescecck \ocnieseeedsscewesas cece 


CONFLICT OF LAWS. 

1. Construction of contract—When a guaranty is executed in this 
State, and the promissory note on which it is endorsed is also 
payable here, the liability of the guarantor must be determined 
by the laws of this State.—Cowles v. Townsend §' Milliken...---.-- 

2. Interest—A promissory note, made in this State, but payable in 
New Orleans, bears interest according to the laws of Louisiana, 
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CONFLICT OF LAWS—CcONTINUED. 
unless a different rate is specified in the note itself—Hunt’s Ev’r v. 
Ao ise ee tara ee ee ee So eR aoiewiae was Noe ea Cee mesioues 702 

3. Extra-territorial operation of statutory lien.—The lien created by 
the Mississippi statute of 1829, on property sold by an adminis- 
trator under an order of the probate court, (Hutchinson’s Miss. 
Code of 1848, p. 675, ch. 49, art. 8, § 3,) cannot be enforced in this 
State, against a purchaser who here acquired the property in good 
faith for valuable consideration.—Marsh’s Adm’r v, Elsworth..... 85 





CONSTITUTIONAL LAW. 

1. Sufficiency of indictment—An indictment under the act of 1858, 
“to prevent nuisances and illegal trafficking with slaves,” (Ses- 
sion Acts, 1857-8, p. 285,) which is in the form authorized by the 
third section of the act, is not violative of any constitutional pro- 
WARIOU——SONWANe Us ENG tO ss <5 sciawias oclgae ore scwacs samoeess ee 460 
Jurisdiction of State courts to discharge person in custody for viola- 
lion of criminal laws of United States—The courts of this State 
have now (July 9, 1861) no jurisdiction to discharge from custody 


Cw) 


a person who was arrested prior to the passage of the ordinance 
of secession, charged with a violation of the criminal laws of the 
United States within the limits of the State of Virginia; the ques- 
tion of his right to be discharged, or his transfer to the proper 
court in Virginia for trial, appertaining to the jurisdiction of the 
district court of the Confederate States.—Ex parte Welly........ 474 
3. Civil jurisdiction of justice of the peace—Where several promissory 
notes, each for a less sum than fifty dollars, are executed at one 
and the same time, for a single debt amounting to the aggregate 
of their several sums, and are made payable on the same day, 
such notes are within the civil jurisdiction of a justice of the 





or 
oO 
or 


peace:-—Herrin 0. Buchelew....esccnesccsccvcccecsccosss Sweets i 
4. Legislative power to alter summary remedy of corporation against 
defaulting stockholders.—A summary remedy against defaulting 
stockholders, given to a corporation by the act of its incorpora- 
tion, is no part of its corporate franchises, and may be altered or 
modified by the legislature at pleasure.—Ex parte N. £. §& S. W. 
BOA 09.00 secs csdwne sacs cncccs wens covessccccsccwccsccovecss O19 


CONTRACT. 


1. Assent of parties.—It is essential to the validity of a contract to 
marry, that there should be reciprocal promises between the par- 
ties; but, if a man makes an express offer or promise of marriage 
to a woman, her acceptance and reciprocal promise may be estab- 
lished by proof of her conduct and actions at the time, as well as 





by express words.—LHapy v. Jones. ..... .--200 2-22-00 Seas aacics 373 
2. Relevancy of evidence to prove assent.—A letter written by defend- 
ant to plaintiff and another, requesting them to publish in their 
newspaper an advertisement of an incorporated school, of which 
the defendant was one of the trustees, does not authorize the pub- 
lication of the advertisement by the plaintiff alone in his paper, 
and does not prove an assent by the defendant to such publica- 
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CONTRACT—CONTINUED. 


tion: yet, it being shown that the defendant, when payment v 


demanded of him, made no objection to the publieation, but oni 
insisted that the account should have been ehareed aeainst ¢ 
sehool, and not against himself individually, the letter - 





ble evidence, as tending to show his aweney in procuring the pub- 


} 
lieation in his own name.—Sirorg v. Catlin’s Adie... ....----0- 

3. Ilegality of consideration —lf the consideration of a nete is part! 
legal, it avoids the whole note; but the maker, when sued on 
the note, may nevertheless waive the and insist on a 





failure of the consideration.—Jynne v. Whisendut.......+.-2. 2+ 
4. Sufficiency of consideration —A. bond, exceuted by the intendant 
of an incorporated town, with others as his sureties, which recites 
that, by virtue of his election as intendant, he “is thereby made 
ex officio a justice of the peace,” and is conditioned for the faith- 
ful discharge of his duties as such justice, will be upheld as a com- 
mon-law obligation, (although there is no law requiring t 
tendant to give bond,) when it appears that he was at least a jus- 


tice de facto, and that the bend is supported by a suflicient consid- 


eration ; and if it was given for the purpose of procnring for the 
intendant patronage and business as a justice of the peace, and 


ge and business asa justice on the faith and 


he did receive patrons 


credit of it, itis supported by a sufticient consideration.— Hf illiam- 


GPs CTE DT: POON ss ccc cece eaeowuds ss hese eeatoncse< Daoeele 
5. Damages for breach.—In._ an action fora breach of contract,—by 
which plaintiff agreed to serve defendant, in the capacity of an 


overseer, for the term of one year, but was discharged, without 


he suit is 


fault on his part, before the expirstion of the year,—if t 


commenced before the expiration of the year, the plaintiii can 





only recover unliquidated damages for the breach of contract; and 


it cannot be assumed, as a matter of law, that the stinulated wa- 


ges for the entire year would be the measure of damages.— Iright 


o 
o 
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6. Justification of breach.—If a man promises to marry a woman 
whom he believes to be virtuous and modest, and afterwards dis- 
covers that she is loose and immodest, he is justified in breaking 
his promise; but, to entitle him to a verdict on that ground, the 
jury must be satisfied that the plaintiff is a loose and immodest 
woman, that the defendant broke his promise on that account, 
and that he did not know her character at the time he made the 


promise.—Lspy v. Jones.....----- Lr eee ee Ee 





7. Validity of contract contravening policy of public land-laws.— 





tract between A. and B., by which it is agreed, that 4 





; Pe nt ars 
l,under the graduation act of 1254, (10 1 


shall enter a tract of Jan 
S. Statutes at Large, 574,) in his own name, but for their joint use 


and benefit, and that the latter shall furnish the pure] 








being in contravention of the policy of that statute, as 1 
4 


by the affidavit required of the party making the entry, is legal 


and void.—Smith vr. Johnsen 





8, Validity of contract made with slare.—A promissory note, given to 


a slave, for money borrowed from him by a white man, is void, 
and will not support an action. —Mertin v. Reed..--- ee os 
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10. Same.—Althoueh the sale of any article to a slave, withont the 
luster, specifving the article, is a penal offense un- 
this stat if the contract has been fully ex- 
property delivered to the slave, it does not lie in 
the mouth of a third person, when sued by the ster ier a tres- 
pass to the property, te allege the illegality of the contract.—Sler- 
re. Aaste i ln rat 166 
we PERCE UE i ) lave by 
unlicensed neyro-bader.—A contract for the exchange of two slaves, 
of unequal value, is net converted into a sale, by the payment of 
a sum of ditterence of value, and the insertion of a 
tern iin the bill of sale; and on the 
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Competency of corporator as jurer, and as witness for corporation.— 


The society of free-masons being a purely charitable corporation, 
a member of the society cannot be said to have the smallest pecu- 
niary interest in the event of a suit to which the society is a party ; 
consequently, he is a competent juror, and a competent witness 
omseveaaw esse ees ey er ee 
. Variance in description of corporation.—The society of free-zmasons 
in this State being incorporated by the name of the ‘“ Most Wor- 
shipful Grand Lodge of Ancient Free-masons of Alabama and its 


for the society. 





Masonic Jurisdiction,” and suing by that name, a charter granted 
by the “Grand Lodge of the State of Alabama,” authorizing the 
persons to whom it is directed “to form themselves into a regular 
lodge of ancient free-masons, by the name of Yorkville Lodge No. 
131,” sufliciently appears to have been issued by said corporation, 
and the misdescription does not amount to a material .vari- 
ance—S. C......- peeee eee A a Oo eee 
Legislative power to alter summary remedy of corporation against 
defaulling stockholders.--A swmmary remedy against defaulting 
stockholders, given to a corporation by the act of its incorpora- 
tion, is no part of its corporate franchises, and may be altered or 
modified by the legislature at pleasnre.--Ex parte N. FE. & S. WW. 
PENN MID atee one eee So hee eiew ake week eekieeee ee siete 
. Statutory liability of railroad company.—Ix an action against a rail- 
road company, to recover the value of horses run over and killed by 
the defendant’s engines and cars, if the evidence simply shows that 
the horses were run over and killed by a train of ears, and that 
the engineer in charge of the train failed, at the time the accident 
occurred, to comply with the requisitions of the statute as to 
blowing the whistle, ringing the bell, reversing the engine, &c., 
(Session Acts 1857-8, p. 15,) the court is not authorized to charge 
the jury, that, if they believe the evidence, they must find for the 
plaintifi: such a charge is an invasion of the province of the jury, 
who alone could infer from the evidence that the damage was 
caused by the engineer’s negiect.—M. § C. Railroad Co. v. Bibb.. 


COSTS. 


1, Against garnishee ond transferree.—If a transferree of the debt ad- 


mitted by the garnishee to be due to the defendant, when brought 
in on notice, fails to make good his claim to the debt, the costs of 
the contest should be taxed against him, and not against the gar- 
BINOD——“ HOMUOA Ws WAIRC ons acca Seek we wee dist cesd iaeecsencee 


2. Security for, by non-resident; presumption in favor of judgment. 


In an action by A, for the use of B, the plaintiff was required to 
give security for the costs, on the ground of non-residence. At 
the next term, C “acknowledged himself security for the costs ”; 
and the plaintiff amended his complaint, by striking out the 
words “who sues for the use of B”. On asubsequent day of the 
same term, plairtiff took a non-suit, and judgment for the costs 
was thereupon entered against C; the minute entry reciting that 


bb 


he “acknowledged himself security for the costs tn this behalf,’ 
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COSTS—cONTINUED. 


and the name of A alone being stated in the margin as plaintiff. 





Held, on motion in arrest of judgment by C, “because he was not 
a party to the suit when judgment was rendered avainst him,” 
that tl 


of the circuit court, that C was surety for A, inasmuch as the re- 


1e appellate court would presume, in favor of the judement 
cord did not distinctly show whether he was surety for A, or for 
to — SOULS: 02 COPMAONGOL GS AU GIS «x62 ssi cee ee Bae ee Seb osiceise sek 
3. Security for costs of appeal—On appeal from a judgement of the 
circuit court, dismissing a petition for rehearing after final judg- 
ment, (Code, §§ 2407-15,) the surety on the supersedeas bond, 
being a party defendant to the judgment appealed from, cannot 
become a surety for the costs of the appeal; and if there is no 
other surety for the costs, (Code, § 3041,) the appeal will be dis- 
missed on motion.—Davis v. McCampbell.... 2.022.222. 02 ee ee eee 


CRIMINAL LAW. 

1. Homicide; admissibility of character of deceased, as evidence for 
prosecution.——On a trial for murder, the prosecution cannot adduce 
evidence of the peaceable character of the deceased, when it has 
not been assailed by the prisoner.—Zen v. The State..---. 2.2... 

2. Same; dying declarations. —The dying declarations of the de- 
ceased, respecting the state of feeling which existed between 
himself and theprisoner, are not competent evidence for the pros- 

3. Sane; confessions.—The constable who had the custody of the 
prisoner, a slave, having said to him, “If you did it, you had bet- 
ter confess; it would be best for you to tell the truth; truth is 
always the best policy; but, if you did not kill him, we don’t 
want you to say so,"—held, that there was nothing in these facts 
to show that the prisonev’s confessions, subsequently made to the 
constable in the same conversation, were elicited through the in- 
fluence of either hope or fear; and that the confessions were ad- 
missible evidence.—Aaron v. The State... ..-...--2.-- 2+-- 00----e- 

4. Same; variance in name of deceased==Where the indictment 
alleged the name of the deceased to be Louis Loudet or Loredet, 
while his real name was proved to be Louis Burdet, and to be 
sometimes pronounced as if spelt Bouredet ; and the circuit court 
thereupon charged the jury, “ that if his real name was the same 
in sound as if written Boudet or Boredet, or so nearly the same 
that the difference would be but slight, or scarcely perceptible, 
and he would have been readily known by his name being pro- 
nounced as if written Boudet or Boredet, then the variance would 
not avail the defendant,’ —jeld, that the ruling of the court was 
substantially correct.—S. C..- 22.22.0202 cece ne ne ce ne cee oe cece 

5. Same; presumption of malice.—The charge of the court to the 
jury in this case, as to the presumption of malice in cases of hom- 
icide, construed in connection with the fact, indisputably estab- 
lished, that the killing was perpetrated with a deadly weapon, 
held to contain no error prejudicial to the prisoner.—Murphy v. 
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6. Homicide of white person by slave; charge to jury, as to constituents 








: —On the trial of a slave, under an indictment for the 
murder or voluntary 1 slanehter of a white person, a charee te 
the jury assert if they believed the defendant struck 
the deceased with no expectation or intention to kill him, and the 
stroke did kill him, the death was accidental, and the defendant 
sheuld be acquitted,”"—is erroneous, since it assumes that the de 
fendant would be entitled to an acquittal, although the blow was 
given with the intention to do t bodily harm.—colt v. 7 

H Ie ne a eee ea bree eb a 
7. Same; sufjiciency of verdict.—Under an indictment against a slave, 
charging him, in separate counts, with the murder and voluntary 


ter of a white person, a general verdict of guil 





mansiaug! 
ficient to authorize a judgment and sentence of death—S. C....- 
&. Forgery; constituents of offense-—Under an indictnient 
a conviction may be had on proof that the prisoner, with intent 
to defraud, uttered and published as true a torged instrument, 
knowing it to be foreed.— Mei une Us ne Bates kc Stes dsaccek 


9, Sames deseriplion of forged insirwment in indichienf&— An rustru- 





3 ] le of 124 ‘Jay’? j { . 55.) &@ person may 
like the penal code of 1341, (Clay’s Digest, 425, § 55,) a person may 
be convicted of larceny ina dwelling-house, although le was in 


+} ] + 7) om {* 4 hat; *ssars tata ae . : 
the nouse,. at the thine oi the theit, vy the thvitation of the owner, 





PE OD ER UE soc as ew aeek cease ners tae Seeee ds Breen ae ates ae 
il. Same; variance in name of owner of slolen goods.—Where the in- 
dictment alleged the stolen goods to be the property of Juli An- 
toine, while the proof showed that they belonged to a Frenchman, 
whose name was Ju/i Antoine in French, and who was “ generally 
called as if his name was spelled Julce Antoine,”’—held, that there 
was no variance or misnomer:—S. C... . 2.26 2s ee ic cc cesses cecess 
12. Obtaining money by false pretenses; joinder of counts in indict- 
went.—In an indictment for obtaining money by false pretenses, 
if the false pretense is charged, in different counts, to have been 
made to “C. B.S. and C. L. 8., who were at the time members of 
a mercantile firm of the name and style of 8. & S.,” to “C. B. 8.,” 
and to “C. B.S. and C. L. S8.,” there is no misjoinder of counts. 
SPRAIN ae THERE is Reis eG Wa Sec Koele wee Sie ee ee Wh Ua Swwe eee 
13. Same; averment of value of properlty.—An averment in such in- 
dictment, that, by means of the false pretense charged, the de- 
fendant obtained “sixty-five dollars in money,” is sufiiciently 
definite and certain, without an additional averment of the value 
of the money.—S. C............ Bee eee Cink Siaye Smite atsice etal 
14. Same; descriplion of written instvrument.—An instrument of wri- 
ting, purporting in its commencement to be an indenture between 
two parties, reciting that the party of the first part, for a valuable 
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consideration, “has sold, and binds himself to deliver, to the said 
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narty of the all of his present crop of cotton now 
pinuted, or so much of it as will satisf is indebtedness to the 
f e RAR Me ae | tisfy his indebtedness to the 
said party of the second part;” that “this conveyance is intended 
is a security for the payment” of a debt due from the party of the 
vt to the party of the second part, “which payment, if duly 





made, will render this conveyance void, and, if default be made in 


the payment of the above sum, then the said party of the second 
part, and his assigns, are hereby authorized to sell Ais certain crop 
of cotton, or as much of it as will pay all of his dues to the said 
party of the second paxt;” and signed and sealed by the party 
ef the first part,—is sutticiently described in an indictment as a 
“deed of trust,” and is admissible in evidence under that de- 
—- Pree MC ttpal aaa ars rae elated ert are Stay Site et are siamo anor ere mieten orotate 


15. Living in adullery ; sufficiency of indictment.—An indictment chare- 


y that aman anda woman “did live ina state of adultery or for- 





nication,” but not stating that they thus lived with each other, nor 
otherwise showing that they were guilty of a joint offense, is 
demurrable for duplicity —Maull v. The State....--. ee eer 


16. Ganing; what constitutes a public seek —A law yer's office is a 
public house, within the prohibition of the statute against gaming, 





;) und where it consists of two reoms, eae and back, 
connected by a door, in each of which professional business is 


trans: 





‘ted, the two rooms are equally within the statute.—Smith 


v. The iste 





17. Same; conviction on testimony of accomplice —Where a witness 
esti see iat he was preseut while the several defendants playe 
testil that l t while tl 1 defendants played 
a number of gaines with cards; that at the request of one of the 





players, who did not understand the game well, he sat behind him, 
and, pe time to time, during the whole continuance of the 


] 


games, instructed him how to play; that he took a card, on one 





. - +N YAN ‘ hs« 
or two occasions, from the h: 


of said unskillful player, and 
threw it down on the table tor him, and, on one occasion, during 
tl 


ie momentary absence of said player, played one of his cards for 








him; and that le was also engaged in reading a part of the time,— 
the court may refuse to instruct the jury, that said witness was 
un accomplice, (Code, § 8600,) and that a conviction could not be 
had on his uncorroborated testimony.—S. C...-..........---..- 
is. Belting at ten-pins ; constituents of offense.—Under the act of 1854, 
(Session Acts, 1¢55--54, p. 30,) as amended by the act of 1858 


? 
} 


(Session Acts, 1857-52, p. 267,) it is the betting at ten-pins, and 
not merely playing the game, that constitutes the offense; but 
it is not necessary that the game should be played at one of the 
places enumerated in section 3243 of the Code.—Lass v. The State, 


19. Same; conviction on testimony of accomplice-—A person who en- 





in the game, but does not participate in the betting, is not 
an accomplice, within the meaning of section 3600 of the Code, 
which forbids a conviction on the uncorroborated testimony of an 
MECOMIVICOI— 18) Oram sie te cwia win eelewes semessetindaseoeiceee seme 
20. Gaming with slave; constitutents of offense; general charge on evi- 
dence.-—TVo constitute the offense of playing cards with a slave or 


134 
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907 


free negro, (Code, § 3256,) a game must be entered upon, and some 
act done towards its completion, though it is not necessary that 
the game should be played out; and where the only evidence be- 
fore the jury is, that the parties were seen seated on opposite sides 
of a box, each with four or five cards in his hands, while the rest 
of the pack lay within their reach, with the top card turned face 
upwards, and that they immediately bunched the cards, on seeing 
the witness, and said that the slave was telling the defendant’s 
fortune; a charge to the jury, instructing them that, “if they 
believed the evidence, they must find the defendant guilty,” is an 
invasion of their province.—Ward v. The State...-....---...---- 
21. Disturbing public worship ; what constitutes offense.—To constitute 
the statutory offense of disturbing religious worship, (Code, § 3257,) 
the act must be willfully or intentionally done; it is not sufficient 
that it was done recklessly or carelessly.— Harrison v. The State.. 
22. Same; evidence of character.—Under an indictment for disturb- 
ing religious worship, the defendant has a right to adduce evi- 
dence of his good character; but, untit he has done so, the prose- 
cution cannot prove his bad character as a disturber of public 
WORM ——eerinae arises eee enor tceue see ees eees mccismaesic cus ue 
23. Same; evidence of other acts of disturbance-—Evidence of the fact 
that similar acts of disturbance had been perpetrated by other 
persons in the same church, without objection or notice on the 
part of the members of the congregation, is irrelevant and inad- 
missible.—S. C......----- ra OO eee 
24. Malicious or willful mischief ; constituents of offense—Malice is a 
necessary ingredient of the offense denounced by section 3114 of 
the Code; but, under section 3115, if the act is either willful or 
malicious, the offense is complete.—Johnson v. The State......--.- 
25. Same; when witness may give opinion as to value of animal.---Under 
an indictment for willfully or maliciously shooting a mule, a wit- 
ness who was acquainted with the mule both before and after the 
infliction of the injury, but who has no skill in veterinary or medi- 
eal science, may state his opinion as to the extent of damage 
CHUBROM ON ARO WAU Won ccs) nc come csc ced ecccacccccaees 
26. Indictment for breach of contract duty ; when it lies, and its sufficiency. 
An indictment lies against the lessee of the city water-works of 
Mobile, for a breach of the public duty imposed on him by his 
contract with the corporate authorities, in failing to furnish the 
city with a supply of water; but, since his contract only binds 
him to supply water to the city from Three-mile creek, and con- 
tains no stipulation as to the quality of the water to be sup- 
plied, an indictment which simply charges, in effect, that the 
water supplied by Aim was not good and wholesome, shows no 
breach of duty resulting from the contract.—Stein v. The State.. 
27. Nuisance; when indictment lies, and its sufficiency.—Selling and 
furnishing unwholesome and poisonous water to an entire com- 
munity is a nuisance, for which an indictment will lie; but, if the 
indictment does not allege that the defendant, his agents or 
servants, poisoned the water, or imparted to it its unwholesome 
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quality, it must aver his knowledge of its unwholesome or poison- 

OHS QUANG 85.6... ccc c ne eae ase tev. Js taieiasscncessinseee sais 123 
28. Same; relevancy of evidence—Under an indictment for a nui- 

sance, in selling and furnishing unwholesome and poisonous water 

to an entire community, the prosecution may adduce evidence, 

showing the deleterious effects of the water on particular persons, 

members of the community, not named in the indictment.—S. C., 123 
29. Statutory nuisance; trafficking with slaves.—To authorize a con- 

viction under the act of 1858, “to prevent nuisances and illegal 

trafficking with slaves,” (Session Acts 1857-8, p. 285,) although it 

is necessary that three respectable witnesses for the State shall 

testify that the general reputation of the defendant, or that of his 

house, “as te trading or traflicking illegally with slaves,” is bad, 

it is not necessary that the jury should find that fact to be proved ; 

nor is it necessary for the State to prove the defendant’s permis- 

sion or consent that slaves &c. should visit or loiter about his 

premises; nor is it necessary that the defendant should be a 

licensed retailer.—Schwartz v. The State....-...----se2cee-s-0e 460 
30. Same; sufficiency of indictment.—An indictment under the act of 

1858, “to prevent nuisances and illegal trafficking with slaves,” 

(Session Acts, 1857-8, p. 285,) which is in the form authorized by 

the third section of the act, is not violative of any constitutional 

PLOVIBION <--SONWATIS Us 1 NO DUNC. s 25:65 50125 55515 sie cise wsieleinaiae . 460 
31. Keeping restaurant without license; sufficiency of indictment.---In an 

indictment for keeping a restaurant without license, (Code, §§ 397, 

399,) it is not necessary to allege that the defendant was engaged 

in the business of keeping a restaurant; it is sufficient to allege that 

he “did keep a restaurant” without license.—Huttenstein v. The 

BHO seco coese See e ee aus Seems a wieete xcsiemanicee seca einidisteiesrsisis . 157 
32. Retailing liquors without license; removal from county ; liability 

of agent.—The mere removal of a licensed retailer to another 

county, neither abrogates his license, nor renders his clerk or 

agent, who coutinues to carry on his business, subject to an in. 

dictment under the statute —Thompson v. The State..--- sce 151 
33. Selling liquor to student or minor ; constituents of offense—The stat- 

ute prohibiting the sale or delivery of liquor to students or mi- 

nors, (Code, §§ 3280-81) applies to fermented liquors, as well as to 

vinous or spirituous liquors.—Merkle v. The State....-..-------- 139 
34. Same; opinion of witness, admissibility of—A witness who has 

frequently drunk fermented liquors, and who can distinguish them 

by their taste, though he has no special knowledge of chemistry, 

is competent to express an opinion on the question, whether lager 

beer is or is not a fermented liquor.—-S, C.........---..---------- 139 
35. Indictment ; statement of time.—In an indictment under the Code, 

it is not necessary to state the time when an offense was commit- 

ted, or to allege that it was done before the finding of the indict- 

ment.— McGuire v. The State..-..- 22. cccece sooces snceeececees- 161 
3€. Same; conclusion—If an indictment concludes “against the 

peace and dignity of the State of Alabama,” it is not necessary 

that each count in it should so conclude.—S. C.....-...---..----- 161 
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37. Joinder of offenses in indictment.--T wo offenses, of the same cen- 


eral nature, and belonging 


to the same family of crimes, may be 


charged, in different counts, in the same indictment, where the 


mode of trialand the nature of the punishment are the same. 
UR ME AE ae Kiso vic win eke Ee be Bee See SE ApS Aaa Te 


Also, Oliver v. The State 


38. Service of copy Of indictment on prisoner.—If a copy of the in- 
dictment, as originally found by the grand jury, is served upon 


remy 


the prisoner while in confinement, (Code, § 3576,) the validity of 


the service is not affected by the fact that a nolle-prosequi had 


been entered as to one of the counts,-—Seott v. The State... 22... 


39. Sufficiency of verdict.--A general verdict of guilty, under an in- 


dictment charging two offenses, properly joined in difverent 


ee ere ene ene mee etna ale ile Bite A eine 2 


40. Regularity of proceedings presumed, against irregularities of minut 





entrics in transeript—The appellate court will not presume that 
the prisoner was tried and sentenced withont an indictment, sim- 
ply because the several minute-entries, showing the trial, convie- 
tion and sentence, are copied into the transcript before the indict- 


ment.—S. C 


e of venue in a 








41. Change of venue; cleri’s certijicate—On chang: 
criminal case, if the clerk’s certificate, appended to the transcript, 
states that it “contains a true and complete transcript of the 
caption of the grand jury, and a copy of the indictment with the 
endorsements thereon, together with the reeognizances of ¢ 
witnesses, and all the orders and judgments had in the case, all of 
which is as full and complete as the same appears of record,”— 
this is a substantial complianee with the requirements of the 
statute, (Code, § 3613.)—Scott.v. The State.........-2--222-22e0- 

42. Same; organization of grand jury; sufficiency of certificd transcript. 
Where the regular term of the circuit court commenced on the 
second Monday after the fourth Monday in Ociober, which was the 
eighth day of November ; and the indictment, as copied into the 
certified transcript on change of venue, purported to have beer 
returned into court on the ninth day of Norember ; while the 
transcript stated, in its caption, that the grand jury was organ- 
ized at a term of the court begyn and held on the second Monday 
after the fourth Monday in Norember, which was the 6th day o 
December,—heid, that the transcript did not show that the gran¢ 
jury was organized at the res 
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fCTICAL MISPTISION, Crnere 


ruar term of the court; but, if awronge 
date was inserted in the transcript by a cl 
being a reversal of the judgment on other grounds,) the mistake 
may be corrected before another trial.—dAaron v. The Slate....-- 
43. IT 


ren objection to grand jury may be made—The objection cannot 


be raised fer the first time in the appellate court, that the record 
fails to show that the grand jurors were regularly selected and 





summoned.—Sass v. 


44. Competency of juror.—A mere occupant and tenant, under : 
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Aan Aa H », (Loue, 
) 3585,) the State may, el H reause a juror 
has a fixed opinion ag: 
ments; yet the statute does 1 
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prisoner complain, if the ot 
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Ve. Jurisdiction of Slaie courts to discnarg person in custody for vidld- 
lion of criminal las ef Curited Slates —The courts of this State 
] *H\, eee. ° ye r "a 
have now (July 9, 180d) no jurisdiction to dis from custody 
person Who was arrested pricr to the passage ef the erdinane 
. ? “47 a pee * 4) ° ° oat 7 = he 
of secession, charged with a violation of the criminal laws ot the 
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district court of the Confederate States.—Ex parte Welly.....--- 474 








over- 





lL. Lor overfiowi 


flowing lands, a recovery ean 


ng land.—Inan action to recover damages 


be had fori 





ies accruing after 
; 
A 


the commencement of the suit; but evidence of such injuries is 








, With a view of affording information to the jury of 
the consequences sion under similar circumstances 
1 





before suit brough 


0 
2. In action en attachinent bond.—In au action on an attachment bond, 


if the attachment was not vexatious as against the defendant in 
the process, the fact that the attaching ereditor was actuated by 
malice towards a third person, who, though a joint obligor with 


the defendant in attachment, was not a party to the process, af- 





Larnaca n 4 nal for +] . ety Y arsansit H Haw . r . 

fords no ground for the recovery of vindictive damages.—Vood v. 

Barker «<<< te re et ake aera aoa etter a teed tor Die aes dee eee . 60 
3. For breach of coxrtraet.—I an contract,—by 


1 plaintilf agreed to serve defendant, in the capacity of an 


discharged, without 





overseer, for the term of one year, but w 
fault on his part, before the expiration ef the year,—if the suit is 


commenced before the expivation of 





1e vear, the plaintifg can 


only recover unliquidated damages for the breach of contract; and 


it cannot be assumed, as a matter of law, that the stipulated wa- 








oes for the entire year would be the measure of damages.— I} 7: 
Ba es ene ke is ita eee 2 Bis be ec Abe areata alanine Sieane oitiate OF 
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purchaser's damages, resulting from a breach of 
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IC 


soundness of a slave, proof of the value of the slave a few months 
after the sale is admissible, as shedding light on the question of 
value at the time of the sale.—Stone § Best v. Watson.........-.- 


. Same.—A slave being described in the bill of sale as a seamstress, 


it is permissible for the purchaser, in an action to recover damages 
on account of her unsoundness, to prove what would have been her 
value if sound, “ taking into consideration the fact that she was 


Same.—In proving the value of a slave, a witness cannot be al- 
lowed to state what her value would be, “if she possessed the 
qualities which she was reputed to possess.”—S. C.....-...--.--- 
Same ; proof of medical bill as part of damages.—It is permissible 
for the purchaser, in an action to recover damages on account of 
the unsoundness of aslave, to prove at whose request a physician 
was called in to the slave, and as whose property the physician 
attended her; but the physician’s account for services rendered 
to the slave, which was paid by the purchaser, is not admissible 
evidence for him, until it has been proved that the services were 
rendered as charged, for the treatment of a disease existing at the 
time of the sale, and that the charges were correct.—S. C...----- 
For breach of promise to marry ; admissibility of seduction in aggra- 
vation.—If evidence of seduction can be received, in any case, to 
aggravate the damages in an action for a breach of promise to 
marry, it is only where the seduction follows the promise, and is 
eftected by means of it: seduction prior to the promise is not ad- 
missible evidence—Hapy v. Jones ...... 222 ecencs concceccccee 
Same ; admissibility of plaintiff’s want of chastity im mitigation. 
Acts of fornication, committed by the plaintiff prior to the de- 
fendant’s promise to marry her, and in which the defendant him- 
self participated, are not admissible evidence for him in mitiga- 


tion of the damages.—S. C. .--- ee ee er ee 
). On affirmance of judgment—On the affirmance of a judgment 


which has been superseded, (Code, § 3032,) the ten per cent. dam- 
ages should be computed on the amount of the original judgment, 
and not on that sum with the interest thereon up to the time of 
the affirmance.— Lawrence v. Jones... ..- 2200 o- os ac cccccscccceces 


1J. For vender’s misrepresentations as to quantity of land.—In ascertain- 


ing the damages which the purchaser is entitled to recover, on 
account of his vendor’s misrepresentations as to the quantity or 
quality of the land, the stipulated price is not conclusive evidence 
of value: where the misrepresentation is as to the number of 
acres in a particular parcel of the tract, the proper mode of com- 
puting the damages is, to multiply the average value (not of the 
entire tract, but) of the particular parcel per acre, by the differ- 
ence between the number of acres which it actually contained 
and the number which it was represented to contain.— Thompson 
DMI erence sce cer mieree = osene wee seeeac esse en ee 


12. In trespass for injuries to personal property—On the execution 


of a writ of inquiry, after judgment by default, in trespass for 
taking personal property, the fact that the property was, at and 
before the levy of the execution which constituted the trespass 
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DAMAGES—CONTINUED. 
complained of, in the possession of the defendant in execution, is 
competent evidence for the defendant, in mitigation of damages, 
as tending to show that he acted in good faith in having the levy 
made.—Sterrett’s Ex’r v. Kaster....-------- SA Ce Tere Pee 366 
13. Same.—In such ease, the judgment by default estops the defend- 
ant from showing, even in mitigation of damages, that the plain- 
tiff had not such a title as would authorize a recovery; yet he 
may show, in mitigation, that the plaintiff was not the owner of 
the property, as that fact is not necessarily inconsistent with the 
preintii se Tight to reoo Ve HB. ©... cso sccucadceness sees anne 366 
14. In trespass quare clausun: tregit.—In trespass quare clausum fregit, 
a charge to the jury, asserting that they can not give vindictive 
damages, ‘unless they believe, from the evidence, that the de- 
fendants maliciously entered upon the plaintiff’s lands, in a rude, 
aggravating, or insulting manner,” is erroneous, because it im- 
properly restricts the standard of liability —Devaughn v. Heath.. 595 


’ 


DEEDS. 
1. Consideration—Love and affection forga grandson is not a valu- 
able consideration for a deed.—Borum t. King’s Adm’r........---- 606 


2. Admissibility of parol to vary date-—Parol evidence is admissible, 
to show that a deed or bond was in fact executed on a different 
day from that stated in it.—Miller v. Hampton..........---....- 342 
. Delivery or deed necessary to constitute gift—At common law, in the 
absence of an actual delivery of the property itself, a gift could 
only be consummated by deed, or other instrument under seal; 
not because the delivery of the deed was held a symbolical deliv- 
ery of the property, but on the principle of estoppel.—Connor v. 
PV MUNCK BRAUN i oes odie Seas. swissinia s sot ecisecet ewasemecameecels 229 
. Description of deed in indictment.—An instrument of writing, pur- 
porting in its commencement to be au indenture between two par- 
ties, reciting that the party of the first part, for a valuable con- 
sideration, ‘has sold, and binds himself to deliver, to the said 
party of the second part, all of his present crop of cotton now 
planted, or so much of it as will satisfy his indebtedness to the 
said party of the second part;” that “this conveyance is intended 
as a security for the payment” of a debt due from the party of 
the first part to the party of the second part, “ which payment, if 
duly made, will render this conveyance void, and, if default be 
made in the payment of the above sum, then the said party of 
the second part, and his assigns, are bereby authorized to sell his 
certain crop of cotton, or as much of it as will pay all of his dues 
to the said party of the second part ;” and signed and sealed by 
the party of the first part,—is sufficiently described in an indict- 
ment as a ‘deed of trust,” and is admissible in evidence under 
that description.—Oliver v. The State .........-2.-..-4- senate 134 


“ 
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DEPOSITION. 


I. Objection; when made.—An objection to a deposition, on the 
ground that no notice was given of the time and place at whick 
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bee 
— 


it would be taken, cannot (Code, § 2328) be made when the depo- 








sition is offcred in evidence on the trial.—VeGill v. Monette...2.. 

> then before amendment of complaint.—The faet 
is amended, after depositions have been taken, 

: » of one of the plaintiffs, who was dead at 

the suit, is not a sufficient eround for the 

suppression of sueh de positions —Jemison t. Smrith....-.. eco coon 


General objection.—A general objection to a deposition, no specifie 
cause being stated, does not raise the question of the competency 
of the witness to testify; and that question cannot be raised, for 
the first time, in the appellate court.—Lreslar v. Stallworth....-.. 
Same.—A separate objection to “each sentences of each deposi- 


tion,” is nothing more than a general objection to each deposi- 


tion; and if each deposition contains some legal evidence, such 
objection may be overruled eutirely.—Taylor v. Strickland.......-- 
5. Gbjection to interrogaiory ; when made.—When a deposition is taken 
Without filing interrogatories, an objection to a question, on the 


ground that it is leadi 





ne, must be made at the examination of the 
witness, and comes too lare when made for the first time at tlie 
trial.—M. ¢ C. Raitroad Co: wv. Bibb..........<<- a tal oe ce ete Oe Pe 


jt 


6. Personal attendance of witness, and suppression of deposition.--Semble, 
that the act “to compel the personal attendance of witnesses in 


civil cases,” (Session Acts J857--3, p. 34,) does not apply to a wit- 
wess who is confined in jail under a judicial sentence; but, if the 
proper affidavit has been made, and the attendance of the witness 
can be procured, the deposition ought to be suppressed.--- ebb v. 


Ike ily Seb nhs 66 es bees On he 6S SS SRSESE SESe SOP SEES Sos bo 0665.65.55 64 See e 


7. When deposition of party may be taken.--When a party is compe- 
tent to testify in his‘own favor, his deposition may be taken, as in 
case of other witnesses.-- Douglass eM. § W.P. Railroad Co.....- 


DETINUE. 

1. Release of surety on bond, and examination as witness.--The surety 
on a detinue bond may be released, and examined as a witness for 
his principal, on the execution by ‘the latter of a new bond, with 
other good and suiticient sureties; but it is not permissible to 
erase the surety’s name from the bond, against the objection of 
the obligee, andsubstitute the name ef another surety in his stead. 


PV OD0'S BCU) 6 <is00n10 ESE eo eee ces LG a een none See Oee sete 
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Estoppel by bond from denying possession.---A delivery bond, exe- 
cuted by the defendant in detinue, which does not recite any fact 
showing that the defendant had possession of the property at the 
service of the writ, does not estop him from showing, in defense of 
the action, that he did not have the possession of the property at 
that time; nor does the giving of such bond operate an estoppel 
en pais against him. (Explaining and limiting Jallis v. Leng, 
ROAR. FOO.) = O, SAOMMNON Sn he bese. c scsi cc Sces' sie csc acess 
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DISCONTINUANCE. 

1. Of summary proceeding.--A simmary proceeding by notice and 
motion will be discontinued, unless some action is had on the 
notice at the return term, although the “stay-law” prohibits the 
renditien of judgment at that teym; yet the plaintiff may keep 
alive his notice, by having it docketed, according to the rule of 
practice adopted at this term, or by some action of the court con- 
tinuing its existence.--Ex parte N. LE. § S. W. Railroad Co........ 679 


DOWER. 

1. When probate court may assign dower.--In proceedings before the 
probate court for an assignment of dower, (Code, §§ 1360-72,) it is 
no defense to the application, that the lands in which dower is 
sought, and of which the decedent died seized and possessed, aré 
in the possession of a third person, who claims an undivided half 
interest in them, under a contract between him and the decedent, 
by which it was agreed, that the latter should enter the lands, un- 
der the graduation act of 1854, in his own name, but for their 
joint use and benefit, and with money furnished by the former; 
such contract being illegal and void, the person in possession is 
not an alienee of the decedent, and the fact that he has made val- 
uable improvements on the land does not take away the jurisdic- 
tion of the probate court.---Smith v. Johnson...--. pin achey wecies aot Oe 


r) 


Jurisdiction of equity to award mesne profits, and measure thereof. 
After dower has been allotted to the widow by the probate court, 
she may come into equity to recover damages for its detention ; 
and the measure of her damages, where the husband left no de- 
scendants, would be one-half of the rent, from the death of her 
husband, until the assignment of dower.— McA llister’s Ea’r v. Me- 
PEN Oa ae ee ecietine Ws ccc cle was ene ae es ee se usa eels Sara eee eos 484 
Equitable set-off against claim for mecne profits—Uf the executor 
carries on the plantation of the deceased husband with the labor 
of the slaves, pays all the debts and expenses of administration 
out of the income, thereby saving the entire personal estate for 
distribution, and distributes to the widow, under an order of the 
probate court, her distributive share of the residue of such in- 
come, this constitutes no defense to the widow’s claim for mesne 
profits; yet, if he acted in good faith, he is entitled to a credit out of 
the assets for the amount of damages recovered from him by her; 


as 
Ww 


and if the amount received by her asa distributee exceeds her 
proper share, to be ascertained after deducting the amount of her 
recovery from the entire fund for distribution, he may, under ap- 
propriate pleadings, recover the balance from her, and have it 
adjusted in the suit for mesne profits.—S. C.....--..---.---.---- 484 
Extent of widow's quarantine—A plantation, about five miles dis- 
tant from the town in which the husband resided at the time of 
his death, from which he drew his supplies and derived his entire 
income, and the superintendence of which constituted his only 
business, is not so connected_with his residence, (Code, § 1359,) as 
to entitle the widow to the possession or rents thereof until her 
dower is assigned. (A. J. WALKER, dissenting.)--S. C........- see 404 
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EASEMENT. 
See ADVERSE PossEssION, 4, 5, 6. 


ELECTION. 
See LEGACY AND DEVISE, 7, 10. 


ERROR AND APPEAL. 
J. WHEN APPEAL LIES. 


1. From chancery decree.—A decree in chancery, which settles all the 
equities between the parties, leaving only the matters of account 
to be adjusted on a reference before the master, is such a final de- 
cree as Will support an appeal.—Bradford v. Bradford’s Adm’rs.. - 

2. Frem probate decree.—A decree of the probate court, which pur- 
ports to have been rendered on final settlement of the accounts 
and vouchers of the administrator of an insolvent estate; which 
corrects certain supposed errors and mistakes in a former settle- 
ment, thereby showing a larger balance in the administrator’s 
hands for distribution among the creditors, and declares the 
former settlement to be partial only; and by which “ it is consid- 
ered and decreed,” that the claims allowed on the former settle- 
ment, which were then declared entitled to a dividend of eighty 
per cent., “be paid in full, and that whatever sums shall remain, 
after the satisfaction of said allowed claims, be equally divided 
among the four minor heirs of” the decedent, has not the requi- 
sites of a final decree, and will not support an appeal.—Tatt’s 
PA 0d ee OR ER se eee Sc sine es ceca wc ecccs css sess ccs cce 

3. From judgment of non-suit—A non-snit may be taken, with a bill 
of exceptions, (Code, § 2357,) in consequence of the suppression 
of the plaintiff ’s deposition, on motion, before the trial is entered 
upon.—Douglass v. M. §& W. P. Railroad Co..... 2... ..-.22+.+--- 


II. LrvirarTion. 


4. Appeal from chancery decree—Where an appeal is sued out in 
a chancery cause more than two years after the rendition of the de- 
eree which settled all the equities between the parties, and all the 
assignments of error relate to matters embraced in that decree, 
the appeal will be dismissed, on motion, because barred by the 
statute of limitations.—Bradford v. Bradley's Adm’rs.........--- 


III. Bonp, anpd SECURITY FOR CosTs. 


5. Security for costs —On appeal from a judgment of the cir- 
cuit court, dismissing a petition for rehearing after final judg- 
ment, (Code, §§ 2407-15,) the surety on the supersedeas bond, 
being a party defendant to the judgment appealed from, cannot 
become a surety for the costs of the appeal; and if there is no 
other surety for the costs, (Code, § 3041,) the appeal will be dis- 
missed on motion.—Davis v. McCampbell.... 2.2.2... 2222-222 eee- 


IV. PRACTICE. 


6. What is revisable—Motions for a continuance, and for a new trial, 
are addressed to the sound discretion of the presiding judge, and 
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his decision is not revisable on error; and where such motions are 
predicated on the fact, that the presiding judge has never seen an 
opinion pronounced in the case by the supreme court, the principle 
is still the same.—Strong v. Catlin’s Adm’r......---.....---.---0- 706 
7. Assignments of error not insisted on.—In civil causes, the appellate 
court will not notice any assignment of error which is not insisted 
on in the argument of the appellant’s counsel.— McGill v. Monette, 49 
8. What irregularities are available to plaintiff in garnishment.—The 
allowance of a set-off claimed by the garnishee, against the claims 
admitted by him to be due to the defendant, or to his transferree, 
is not a matter of which the plaintiff can complain on error, when 
the record shows that he contested the transferree’s right to 
the claims, and that the jury found the issue in favor of the trans- 
ferree.— Union India Rubber Co. v. Mitchell.........--..---- peaues Ole 
9. Irregularity waived.—On a trial of the right of property under the ~ 
statute, in an appeal case from a justice’s court, two executions, 
issued on different judgments between the same parties, having 
been levied on the same property,—the objection cannot be first 
raised on error, that there should have been two issues, two trials, 
and two judgments, when the recitals of the record show that the 
two cases were consolidated in the circuit court, and there tried 
on a single issue, without objection from either party.—WeDowell 
MMIMLONAMINS 2a set sc;n waco sae atecoaseueene coats se einsesec 417 
10. Clerical misprision amendable—The failure to render judgment 
against one of the sureties on the appeal bond, in an appeal from 
a justice’s court, is a clerical misprision which is amendable in the 
primary court; consequently, if such irregularity be an error of 
which the other surety and his principal can complain at all, they 
cannot raise the objection for the first time on error.—S. C...-..-- 417 
11. Amendment of complaint, not excepted to—The allowance of an 
amendment of the complaint is not revisable on error, unless the 
point is duly reserved by bill of exceptions in the primary court. 
JANMAN DO AUCUUNON AGN sano ccScicnicencetsacsecwsoceesaceucs 431 
12. Error without injury; sustaining demurrer to special plea.—The sus- 
taining of a demurrer to a special plea, if erroneous, is not avail- 
able to the defendant, when. the record shows that he had the full 
benefit of the same defense under the general issue.—Kannady v. 
WGIROON Ge Sainte cise clelos a's seSaelseeer esa ciSe on siee wise nccstawieeeeeane 57 
13. Same; admission of redundant evidence—Where the probate of a 
will is shown by a transcript from the records of the proper court, 
duly certified, other parts of the transcript, containing entries re- 
lating to the testator’s estate, which can have no other effect than 
to strengthen the conclusion that the will was admitted to pro- 
bate, are merely redundant evidence; and their admission as evi- 
dence is, at most, error without injury.—Jemison v. Smith.....--- 1835 
14. Same; admission and subsequent withdrawal of evidence.—The erro- 
neous admission of evidence, which is afterwards withdrawn from 
the jury, and which they are expressly instructed by the court 
not to regard for any purpose, is, at mos{, error without injury. 
PE Five wins n tiene tiewes senden satkusae secant anes 
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ERROR AND APPEAL—CcONTINUED. 


15. Same; refusal of charge to jury.—Sinee the statute (Code, § 2355) 


imperatively requires, that a charge to the jury, if correet and 
not abstract, must be given in the language in which it is asked, 
the doctrine of error without injury cannot be applied to the re- 
fusal of such charge, although the legal proposition embraced in 
it was substantially enunciated in another charge given by the 
Demand OOM TOU. wins cca ene Suite ke ce eke wee iee eke se ccicres 


16. Presumption of injury from errer.—Iif evidence is erroneously ex- 


cluded by the primary court, on a single specified ground, the ap- 
pellate court will presume injury from the error, although it ap- 
pears that the evidence was, prima facie, inadmissible on another 
ground, which, if the objection had there been raised, might have 
been obviated by the introduction of other evidence.— Uoscicy’s 
BE A scdicminnwhenetoean ssectheeed hel icendaltew ae 


17. Same.—The circuit court having given an erroneous charge to 


* 
i 


the jury, in favor of the plaintiff’s right to recover, the appellate 
court cannot presume that the error worked no injury to the de- 
fendant, and therefore refuse to reverse at his instance, merely be- 
cause the evidence tended to show facts which, if they existed, jus- 
tified the plaintiff’s recovery on another grovnd.—Murphree v. 
NE aba puewece nc daebse ASH en SR EaTS pads cab nee boos cae 
8. Same.—Where the circuit court, in instructing the jury as to the 
measure of damages accruing to the purchaser, on account of his 
vendor’s misrepresentations as to the quantity of land contained 
in a particular parcel of the tract sold, lays down an erroneous 
rule, which would not give damages enough, unless the average 
value ot the particular parcel was no greater than the average 
value of the residue of the tract; and the record does not show 
that such was the fact, the appellate cannot say that the error 
worked no injury to the vendor, and therefore refuse to reverse at 
Misamstance:— Thompson vy, Well... 2552s ccceceeccess cascce cess 


19. Same ; amending compleint after demurrer sustained —Under the 


has sustained a demurrer to the original, and proceeds to trial on 
the amended complaint, he does not thereby waive his right to 
assign as error the judgment on the demurrer, unless the record. 
shows that, in consequence of the amendment, he sustained no 


Code, (§ 2255,) if plaintiff amends his complaint, after the court 


injury by that judgment. (Overruling Sheppard v. Shelton, 34 Ala. 
652, and limiting Stallings v. Newman, 26 Ala. 300, to cases com- 
menced before the Code.)—/Villiams v. Ivey...--...-------.----- 


20. Presumption in favor of judgment.—When a charge is requested, 


which, on the facts hypothetically stated, asserts a correct legal 
proposition; but those facts might be met and avoided by proof 
of other facts, which would render the charge erroneous,—if the 
bill of exceptions does not purport to set out all the evidence, the 
appellate court will presume, in favor of the ruling of the primary 
court, that such additional faets were proved.— McLemore v. Nuck- 
DUR oes erent aewers Sone e ee ean mae eae ebe ceceeombeckesceskeuu.s 


21. Same.—In a probate case, where the correctness of the ruling 


of the primary court depends on the proof, and the record does 
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not purport to set out all the evidence on which the probate judge 
acted, the appellate court will presume that his decision was jus- 















































tified by the evidence.— Ward v. Cameron’s Adm’rs......-.------- 6g% 
22. Same.—When a party files interrogatories to his adversary, 

(Code, § 2330,) ané the circuit court refuses to compel an answer 

to them, the appellate court will presume, unless the record repels 

such presumption, that the statutory affidavit was not inade. 

MOONE NS ER OMI ior Mas ofa 2a tas ens aah talata)aici lala wo niuia as aia siareis 422 
23. Same.—In a criminal case, the appellaie court will not presume 

that the prisoner was tried and séntenced without an indictment, 





simply because the several minut2-entries, showing the trial, con- 
viction and sentence, are copied into the transcript before the in- 
dictment.— Cawley v. The State... .... 202202 sceet~ coseoccesscccces 152 

24. Same.—In an action by A, for the use of B, the plaintiff was re- 
quired to give security for the costs, on the ground of non-resi- 
dence. At the next term, C “acknowledged himself security for 
the costs ”; and the plaintiff amended his complaint, by striking 
out the words “ who sues for the use of B.” On asubsequent day 
of the same term, plaintiff took a non-suit, and judgment for the 
costs was thereupon entered erainst C; the minute-ontry reciting 
that he “acknowledged himself seeurity for the costs in this be- 
half,’ and the name of A alone being stated in the margin as plain- 
tiff. Held, on motion in arrest of judgment by C, “ because he 
was not a party to the suit when judgment was rendered against 
him,” that the appellate court would presume, in favor of the 
judgment of the circuit court, that C was surety for A, inasmuch 
as the record did not distinctly show whether he was surety for A, 
or for B.—Sauls v. Carmichael § Allen... . 2.22.2 ..2.cceccccces ces 8? 

25. Conelusivencss of judicial decision—A decision of the supreme j 
court is the law of the case in which it was pronounced, and the 
principles settled by it cannot be re-examined on a second appeal. 
EPEAT OF UAVWONU a wis 5 )oasoen walsc sis eatecinene sesciswaboa cere ween 402 

V. JUDGMENT. 

26. Irregular afirmance—The affirmanee of a judgment by the su- 
preme court, on certificate, at the term next preceding that to 
which the appeal is taken, may be corrected on motion, and, con- 
sequently, furnishes’ no ground for equitable relief against the 
JHUSMeHU——MCCOMUN Us LICWNE. 2.253 cece ccc cs eho ocs cncccasecs 573 

27. Damages on afirmance.—On the affirmance of a judgment which 
has been superseded, (Code, § 3032,) the ten per cent. damages 

, should be computed on the amount of the original judgment, and 

| not on that sum with the interest thereon up to the time of the 

GIMEMANCE—— DAW ENCE VU. JONES «...<.2<0\0 soc o:sccncclecsece sconesines 388 

ESTATES OF DECEDENTS. 

1. Advancements.—Money, or property, given by a parent or child, 
will be presumed to have been intended as an advancement, un- 
less such presumption is repelled by the nature of the gift, or by 
other evidence showing that it was intended as an absolute gift. 
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Same ; admigsibility of donor's declarations.—This presumption may 
be rebutted, by proof of the contemporaneous declarations of the 
donor; and his declarations in reference to other gifts, the charac- 
ter of which is not directly in issue, may also be admissible, as 
tending to show his fixed and general policy in reference to gifts 


Same; same.—To show that an absolute gift, and not a mere ad- 
vancement, was intended, the contemporaneous declarations of 
the parent are admissible evidence for the child; “and when the 
question arises between distributees, there is much reason, as well 
as authority, in support of the proposition,” that the subsequent 
declarations of the parent, expressive of his intention in parting 
with the property, are admissible evidence for the same purpose. 
But in this case, conceding the admissibility of such subsequent 
declarations, and considering them in connection with the other 
facts proved, they are not sufficient to show that the primary 
court erred in deciding that the property was intended as an ad- 
vancement.— Autrey v. Autrey’s Adm’'r. .... 2.2222 .22c0. we eee eee 
Same, in case of partial intestacy—In cases of partial intestacy, 
advancements are not required to be brought into hotchpot, (Code, 
$$ 1582, 1596,) to entitle the parties to share in the property un- 
disposed of by the will.—Greene’s Executor v. Specr and Wife..---- 
Widow's quarantine.—A plantation, about five miles distant from 
the town in which the husband resided at the titne of ‘his death, 
from which he drew his ‘supplics and derived his entire income, 
and the superintendence of whith constituted his only business, 
is not so connected with his residence, (Cede § 1359,) as to entitle 
the widow to the possession or ‘rents thereof until her dower is 
assigned. (A. J. WALKER, C. J. dissenting.)—S. C....--.--------- 
Statute of non-claim.—A claim against the estate of a deceased 
person is barred, unless presented to the personal representative 
within eighteen months after its accrual, or within eighteen 
months after the grant of, letters testamentary or of administra- 
tion, (Code, § 1833,) notwithstanding the failure of the personal 
representative to give notive to creditors, as required by the 
statute.—Bank of Montgomery y. Plannett’s Adm’r..---.---- Emeee 
Validity of order of sale by provate court, for division —An order of 
the probate court, for the sale of a decedent’s lands for the pur- 
pose of division among the heirs, obtained by an administrator 
de bonis non legally appointed, is not rendered void by the prior 
descent of the land to the heirs, the payment of all the debts, 
and the distribution of the personalty by the administrator in 
chief; although those facts might constitute good grounds of 
objection, in the probate court, to the granting of the order. 
RON WOMANS AOIN Toons nec cone eee woos Se rieceesenecesice 
Distribution of estate by consent—Where the slaves belonging to a 
decedent’s estate remain undivided, after the payment of his debts 
and the final settlement of the administration on his estate, and 
are afterwards divided by consent’ among the several distributees, 
who execute reciprocal- conveyances. to each other for theit 
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ESTATES OF DECEDENTS—continvrp. 
respective shares ;—the husband of one of the female distributees 
thereby acquires a complete equitable title to the slaves allotted 
to him and his wife; and, on his death, while thus in possession of 
them, his personal representative is chargeable with them as be- 
lonying to his estate.—Anderson’s Ex’r v. Anderson's Heirs.....-.- 


See, also, EXECUTORS AND ADMINISTRATORS. 


FSTOPPEL. 


1. Against wife, by failure to dissent from sale by hutband.—If the 
wife is present at a sale by her husband of personal property be- 
longing to her statutory separate estate, and assents to it, or makes 
no objection to it, but does not join with him in a conveyance of 
title, she is not estopped from recovering the property from the 
purchaser, or one claiming under him.—Canty v. Sanderford. .-...- 

2, By bond.—The sureties on a bond, which recites that the princi- 
pal obligor “has been duly elected intendant of the. town of ©, 
and is thereby made ez officio a justice of the peace,” are estopped, 
when sued on the bond for the default of their principal, from al- 
leging that he was not a justice of the peace; it appearing that 
he was at least a justice de facte, and received much business ag 
a justice on the faith and credit of the bond.—/Villiamson § Me- 
MT IRUP CMO Uecsn is Sass aioocls cones oswacimecandeeescousasetariaes 

3. Same.—A delivery bond, executed by the defendant in detinue, 
which does not recite any fact showing that the defendant had 
possession of the property at the service of the writ, does not 
estop him from showing, in defense of the action, that he did not 
have the possession of the property at that time; nor does the 
giving of such bond operate an estoppelen pais against him. (Ex- 
plaining and limiting Walks v. Lorg, 16 Ala, 738.)—Miller v. 
TAN Nee Seto awieie vee a mee se See sania aie oe siousisenesne esse 

4. Operation of deed.—At common law, in the absence of an actual 
delivery of the property itself, a gift could only be consummated 
by deed, or other instrument under seal; not because the delivery 
of the deed was held a symbolical delivery of the property, but 
on the principle of estoppel.—Connor v. Trawick’s Adn’r....----- 

5. By judgment.—On the execution of a writ of inquiry, after judg- 
ment by default, in trespass for taking personal property, the de- 
fendant is estopped from showing, even in mitigation of damages, 
that the plaintiff had not such a title as would authorize a recov- 
ery; yet he may show, in mitigation, that the plaintiff was not 
the owner of the property, as that fact is not necessarily inconsis- 
tent with the plaintiff’s right to recover.—Sterrett’s Ea’r v. Kaster, 

6. By performance of award.—After an award has been ratified and 
fully executed, the parties are estopped from asserting that it was 
not authorized by the submission.—Reynolds v. Roebuck......---- 

7. By admission under oath—When a bill in chancery, under oath, 
is offered in evidence against the complainant in a subsequent 
suit, he is not thereby estopped from denying its averments. 

MIC TOMONE V2 INUGKOUBY oe Sone bet sane sgececcivas sass enccesiesehes 
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VIDENCE. 
J. ADMISSIBILITY AND RELEVANCY. 


Overflowing land; injuries after suit brougit—-In an action to re- 
cover damages for overtlowing lands, a recovery cannot be had for 
injuries accruing after the commencement of the suit; but evi- 
dence of such injuries is admissible, with a view of affording in- 
formation to the jury of the consequences of the diversion under 


similar circumstances berore suit brought.—Volly v. McCall...-.-. 
Negligence by common carrier.—In an action against a common car- 


rier, to recover damages for injuries to goods shipped by séa, (or 
where the same matter is relied on as a defense against an action 
by him to recover freight,) the fact that similar goods, shipped by 
sea to the port of delivery, usually arrived safe and uninjured, 
would be admissible evidence against him, as a circumstance tend- 
ing to show that any damage by breakage was the result of neg- 
ligence on his part; and, e conveveo, the fact that such goods 
usually arrived in a damaged and broken condition, is admissible 
evidence for him, as tending to show that the breakage was not 
the result of negligence on his part. (Explaining and limiting 
first head-note in O'Grady v. Julian, 34 Ala. 88.)—Steele §° Burgess 
Pee NDENIE ns oleae Rees <i eee cro eee emma ioe sis 


. Negligence by purchaser in care of slave—One of the questions in 


the case being, whether the purchaser was guilty of negligence in 
his treatment of a female slave, during the time she remained in 
his possession, before he tendered her back to the vendor; and it 
having been proved that the slave was badly burned, while in his 
possession, by the accidental explosion of a fluid lamp, whereby 
her value was greatly impaired, and was afterwards sent by him, 
by the public stage, to the place of the vendor’s residence,—it is 
permissible for him to prove that the slave violated his orders in 
using the lamp, and that he was advised by a physician, whom he 
consulted, that he might send her by the stage with safety.—Stone 
Le. PP DON on occ ae skean cdsaine pee Moete tee descesitiescicawieece 


. Proof of value of slave.—In ascertaining the purchaser’s dama- 


ges, resulting from a breach of warranty of the soundness of a 
slave, proof of the value of the slave a few months after the sale 
is admissible, as shedding light on the question of value at the 
SIMID RID eID MRNIR Re, ooeecepcaecs Sacecsade ate e-ncsecinces sees 
Same.—A slave being described in the bill of sale as a seamstress, 
it is permissible for the purehaser, in an action to recover damages 
on account of her unsoundness, to prove what would have been 
her value, if sound, “taking into consideration the fact that she 
was a good, No. 1 seamstress.”—S. C....-- Suubbesecesectc os sees 
Same.—in proving the value of a slave, a witness cannot be al- 
lowed to state what her value would be, “if she possessed the 
qualities which she was reputed to possess.”—S. C...--.---------- 


. Proof of medical bill, as part of damages.—It is permissible for the 


purchaser, in an action to recover damages on account of the un- 
soundness of a slave, to prove at whose request a physician was 
called in to the slave, and as whose property the physician at- 
tended her; but the physiciau’s account for services rendered te 


20 


247 


2 


9 


279 
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EVIDENCE—CONTINUED. 
the slave, which was paid by the purchaser, is not admissible 


evidence for — until it has been proved that the services were 


rendered as chi ITe< d, for t] 


1e treatment of a disease existing at the 
1 


es were correct.—S. C........ 279 





time of the iat aoe that the cha 





Trespass for false imprisonment ; evidence of arrest under legal process. 
In trespass for an assault and battery, and for false imprisonment, 
evidence of an arrest and imprisonment without legal process, or 
under legal process which is void on its face, is relevant and ad- 
missible; secus, as to evidence of an arrest and imprisonment un- 
der process which is not void on its face.—Villiams v. Ivey..---.- 244 
Trespass for levying fi. fa.; proof of defendant's none —On the 


en 


execution of a writ of inquiry, after judgm ent by default, in tres- 
pass for taking — property, the fact that the property was, 
at and before the levy of the execution, which constituted the 


trespass complained. of in the possession of the defendant in exe- 


cution, is competent evidence for the defendant, in mitigation of 


a as tending to show that he acted in good faith in having 
1e levy made.—Sterrett’s Executor v. Kaster....-. rere ee ron - 366 


10. poe of promise to marry; proof of seduction —If evidence of 
seduction can be received, in any case, to aggravate the damages 
in an action for 2 breach of promise to marry, it isonly where the 
seduction follows the promise, and is effected by means of it: se- 
duction prior to the promise is not admissible evidence.—Espy v. 


om 


PONE cae cce es Oe ee we ee ee ee wee wee eee ewes eeeccce mece Obs 
11. Same; proof cf plaintiff's want of chastity —Acts of fornication, 
committed by the plaintiff prior to the defendant’s promise to 
marry her, and in which the defendant himself participated, are 
not admissible evidence for him in mitigation of the damages. 
B.Cinowecaretces eee eywinelelaiaie oleic winie Gere ssi se meena icine siciaasioers 379 
12. Trover for conversion of slave; time of slave’s death.—In trover by 
the wife, after the death of the husband, for the conversion of a 
slave belonging to her statutory separate estate, which went into 
the defendant’s possession under a mortgage executed by the hus- 
band without authority of law, and was accidentally drowned 
while thus in his possession, it is wholly immaterial whether the 
death of the slave occurred before or after the death of the hus- 
band; consequently, the exclusion of evidence bearing on that 
question, is not a matter available on error.—Pattersén v. Flana- 
GON acco nemcas sreiaisiace aie oi pian cdivesicieise! seiniseisieeimessicees ee IC 513 
Redundant evidence.—Where the probate of a willis shown by a 
transcript from the records of the proper court, duly certified, 
other parts of the transcript, containing entries relating to the 
testator’s estate, which can have no other effect than to strengthen 
the conelusion that the will was admitted to probate, are merely 
redundant evidence; and their admission as evidence is, at most, 
srror without injury.—Jemison v. Smith. ......--- cocoes soceescae 185 
14. Homicide; proof of character of deceased.—On a trial for murder, 
the prosecution cannot adduce evidence of the peaceable charac- 
ter of the deceased, when if has not been assailed by the prisoner. 
Dene: The Stale s<...5 025+ Bi aiSefa alas /aio ee e)e eis slacels ais erte wate aise 102 
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EVIDENCE—CONTINUED. 
15. Disturbing public worship ; evidence of character.—Under an indict- 
ment for disturbing religious worship, the defendant has a right 
to adduce evidence of his good character; but, until he has done 
so, the prosecution cannot prove his bad character as a disturber 
of public worship.— Harrison v. The State..........-.--.-2002-0-- 154 
16. Same; evidence of other acts of disturbance.—Evidence of the fact 
that similar acts of disturbance had been perpetrated by other 
persons in the same church, without objection or notice on the 
part of the members of the congregation, is irrelevant and inad- 
PII, Ci ii dno tenewsesnpesccsnvescncc BANS SA eee 154 
17. Proof of nuisance—Under an indictment for a nuisance, ir sell- 
ing and furnishing unwholesome and poisonous water to an entire 
zommunity, the prosecution may adduce evidence, showing the 
deleterious effects of the water on particular persons, member of 
the community, not named in the indictment.—Stein v. The State, 123 


II. ADMISSIONS; CONFESSIONS; DECLARATIONS; RES GESTA. 


20. Admissions against interest.—The declarations of a person who 
has the possession of slaves, to the effect “that they had been 
loaned to him by the widow of S., and were held under the will 
of S., to be returned at her death; to be divided as directed by 
said will,” are competent evidence against a sub-purchaser from 
him by subsequent contract; so also are his declarations, “that 
there was a dispute about the title, and he would only sell such 
title as he got from the sheriff, as he was informed that the heirs 
of S. would claim them at the death of his widow.”—Jemison v. 
SME 2... ccesce serene peaaesuseeere ni eeesecrcaechee<s ae aseen oe 

%1. Subsequent declarations explanatory of admissions.—Plaintiff hav- 
ing proved, that the slaves in controversy were not included by 
the defendant in the schedule of his taxable property, which was 
rendered to the assessor on oath, and were included in the schedule 
of the plaintiff’s property, which was given in at the same time 
by his son, in the defendant’s presence; the defendant cannot be 
allowed, for the purpose of rebutting the presumption arising 
from this evidence, to prove that he afterwards corrected his 
schedule, and what reasons he then assigned to the assessor for 
his former conduct; and the fact that, when first giving in his 
schedule, “he asked leave of the assessor to correct any mistake, 
and said something about getting advice,” does not affect the prin- 
ple.—McGehee v. Mahone ....-.------------------ 

22. Declarations explanatory of possession, and against interest.—Decla- 
rations, made by a person who has the possession of a slave, to 
the effect that he holds under a will, and claims only a life-estate 
in the slave, are competent evidence on the principle of res geste, 
and as admissions against interest, without the production of the 
will.— Patterson v. Flanagan..-.-- pica snieesicce Pcsecewcesme sees 

23. Bill in chancery, admissibility 6f.—A bill in chancery, sworn to by 
the complainant, is competent evidence against him in another 
suit; and the fact that the complainant is a feme covert, suing by 
her next friend, does not vary the principle—McLemore v. Nuck- 
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EVIDENCE—CONTINUED. 

24. Same, conclusivness of.—When a bill in chancery, under oath, is 
offered in evidence against the complainant in asubsequent suit, 
he is not thereby estopped from denying its averments —S. C..... €62 

25. Admission of one defendant, in action against two.—In an action 
against two defendants, the admissions of one, being competent 
evidence against the maker, cannot be excluded from the jury on 
motion; his co-defendant must limit their operation by a request 
for proper instructions to the jury.—Polly v. MeCall.........--- = 20 

26. Declaration of party ; admissibility of, for him.—The declarations 
of a party are, prima facie, not admissible evidence for him; and 
the fact that a witness, when cross-examined, “for the sole pur- 
pose of contradicting him,” touching his own declarations at a 
particular time and place, states, ‘‘ that he cannot answer the 
question without giving the declarations of the defendant made 
at the same time,” is not, of itself, sufficient to show error in the 
exclusion of the defendant’s declarations.—MeGehee v. Mahone.... 258 

27. Admissibility of declarations, as part ef res geste.—The declara- 
tions of the plaintiff in attachment, to his attorney, as to his rea- 
sons for suing out the process, made at the time of suing out the 
writ, are admissible evidence, in am action on the attachment 
bond, as a part of the res geste.— Wood v. Barker.....----- Eooses 60 

28. Same.—The declarations of the vendor of a slave, made “a few 
days after the sale,” to the effect that, if he had known that the 
slave was not going to Texas, (whither the purchaser had repre- 
sented that he intended to take him,) he would not have sold 
him, are not evidence for the declarant, as a part of the res geste, 
in a suit involving the validity of the sale-—JVebb v. Kelly..--- - 333 

29. Declarations of sick slave-—The declarations of a slave while sick, 
as to the nature and symptoms of his disease, are competent evi- 
dence on the principle of res geste, as well as from the necessity of 
the case, although made to a person who is not a physican.—Stone 
Bi itis Seats 2beds dvcawscin ce saath ates tas hiner 279 
GTO SUT RIE OO ONE a widows wink Seis ck OehlewcosstieMeceeSenetest 123 

30. Admission of wife, as against trustee.—In an action brought by the 
trustee of a married woman, suing for her use, her admissions are 

competent evidenve against him.—MWcLemore v. Nuckolls....-.--- 662 
31. Admissions of husband, as against wife.—In trover by the wife, 

after the death of the husband, for the conversion of a promissory 

note belonging to her separate estate, the declarations of her de- 
deased husband, to the efiect that he had sold or transferred the 
note to the defendant, are not competent evidence for the defend- 

WAU —— MAMONTCE VOD CON eg sav o aa .ocinnc tans coscmeec eure scacisemes 412 
32. Declarations of donor, respecting gift or advancement.—To show 
that an absolute gift, and not a mere advancement, was intended, 
the contemporanevus declarations of the parent are admissible 
evidence for the child; “and when the question arises between 
distributees, there is much reason, as well as authority, in support 
of the proposition,” that the subsequent declarations of the parent, 
expressive of his intention in parting with the property, are ad- 
missible evidence for the same purpose.—Autrey v. Antrey’s Adm’r, 614 
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EVIDENCE—cONTINUED. 

33. Same.—The contemporaneous declarations of the grantor are 
admissible, forthe purpose of showing that a gift, from a parent 
to his child, was not intended as an advancement; and his decla- 
rations in reference to other gifts, the character of which is not 


7 


directly in issue, may also be admissible, as tending to show his 


fixed and general policy in reference to gifts to his children. 

MOTULY: THOUS UNE WAFE. 2.222 coos cccts sees Siem se tiices AA 
34. Declarations of vendor and his administrator, showing refusal and 

inability to make title—In an action on a title-bond, against the per- 

sonal representative of the vendor, the declarations of the vendor 

in his life-time, and of the defendant after his qualifieation as ad- 

ministrator, showing a refusal and inability on the part ef each to 

make title, are competent evidence for the plaintiffi—Bedell’s Adu’ 

DEE eoiae hacen cee Sek aee eee evotetce oeuee nee heeeeeicss psse GIS 
35. Confessions in criminal case-—The constable who had the custody 

of the prisoner, a slave, having said to him, ‘olf you did it, you 

had better confess: it would be best for you to tell the truth; truth 

is always the best policy; but. if you did not kill him, we don’t 

want you to say so,”—held, that there was nothing in these facts 

to show that the prisoner’s confessions, subsequently made to the 

constable in the same conversation, were elicited through the in- 

fluence of either hope or fear; and that the confessions were ad- 

missible evidence.—Aaron v. The State..---. REseiRaaiss ss isaie Sistas ose: 2UG 
36. Dying declarations.—The dying declarations of the deceased, re- 

specting the state of feeling which existed between himself and 

the prisoner, are not competent evidence for the prosecution.—Len 

Di PRE RM saascs case sess gee renescee etese Sa et ete 103 
37. Books of science.—Extracts from standard medical books are com- 


petent evidence, and may be read to the jury.— Merkle v. The Slate, 


— 


III. BURDEN or Proor. 

38. Prescriplive casenent.—If a person diverts water from its natural 
channel, by means of a ditch and levee on his own lands, and 
thereby injuriously overilows the lands of an adjacent proprictor ; 
and this injury continues, without increase, for ten years,—the 
jury may infer from these facts, in the absence of all other evi- 
dence, that the use was adverse, and of right.—Dolly v. MeCall.. 23 


39. In aclion againsi common carricr for negligence.—W here the bill of 
lading contains an express stipulation, that the carrier is “not ac- 
countable for rust or breakage,” proof of injury to the goods by 
breakage nevertheless make out a prima-facie case of negligence 
against him; and the onus is then on him to show the exercise of 
due care and vigilance on his part to prevent the injury; unless 
the nature of the injury, or of the goods, of itself furnishes evi- 
dence that due care and diligence could not laye prevented the 
injury.—Steele 5 Burgess v. Townsend... - Baers Chace 8. beccew eee 24% 
40, On question of diligence ov negligence by administrator.—On final 
settlement of an administrator’s accounts, it being shown that a 
decree was rendered by the probate court in his favor, ordering 
his predecessor in the adininistration to deliver up to him certain 


choses in action belonging to the estate, the onus is on him te 

















EVIDENCE—CONTIN( 


prove due diligence in enfercing the delivery of such choses in 





ED. 


action; but, whether he negligently failed to procure the deliv- 


ery, or failed to collect them after obtaining the possession, the 
onus is on his suecessor to prove the amount which, by the use of 
proper diligence, he might have collected.—Hilkinson v. Hunter, 
41. Proceedings to recover legacy.—In a proceeding before the probate 
court, after the expiration of eighteen mouths from the grant of 
letters testamentary, for the recovery of a residuary legacy, from 
vhich is to be deducted, by the terms of the bequest, a debt due 
from the testator to the legatce, if is incumbent on the legatee, 
and not on the executor, to prove the amount of the indebtedness 
to him; and unless he makes such proof, and thereby shows that 
there will be a suiticiency of assets remaining in the hands of the 


2 





ecutor to pay all the debts, charges, and prior legacies, he is not 
entitled to a decree —Bush and Wife v. Cunningham's Exrs...---- 


As) 
x 


. In action on special and common counts—In an action against an 
incorporated railroad company, founded on an instrument of 
writing executed by its secretary and treasurer, which, after ac- 
knowledging the receipt of certain notes as @ loan to the com- 
pany, states that the “loan is made on the conditions and terms 
stated in the resolutions of the board of directors passed on” a 
specified day, “‘and recorded on the minutes,”—the plaintiff can- 
not recover, either under the common money counts, or under a 
special count on the contract, without proving the conditions and, 
terms of the loan, either by the production of the resolutions of 
the board of directors, or other competent evidence; and the fact 


that the resolutions are in the defendant’s possession, does not af- 
fect the principle.—<Ala. §* Tenn. Rivers Railroad Co. v. Nabors § 
GPEQOTA Se ain ione cow eens neces ccleinaie ase eale\onisiseoe ceeine ee 


TATTERS JUDICIALLY KNOWN. 


ed 
a 
ba 


43. Abbreviations in pleading-—The appellate court will take judicial 
notice of the fact, that the word “adm’r,” following the plaintilf’s 
nume in the complaint, is an abbreviation for the word adminis- 
trator.—Moseley’s Adm’r v. Mastin........2-2..2-ce cece aos ae 

44. Charitable corporation —The courts of this State will take judi- 
cial notice of the fact, that the society of free-masons is a purely 
charitable corporation.—Burdinev. Grand Lodye of Alabama...--- 

45, Courts.—The courts of this State will take judicial notice of the 

facts, that the proceedings of courts of ordinary in a sister State, 

under the constitutional and statutory provisions in evidence m 

this case, are lamentably loose, and that their records are made 

up with peculiar carelessness; and will therefore, in construing 
the records of those courts, adopt such a construction of the lan- 
le to the maintenance and regularity 





guage as will be most favorab 
of their proceedings, without supplying what is absolutely want- 
IDA —JOMISO Us SINT aio. oo sa ows a sien nee cisive ecaslos sinew ecie eee 
46. Sherif’’s term of ofice—The supreme court will take judicial 
notice of the time when a sheriff’s term of effice expired.—ltag- 


land §° Howell v. Wynn's Adiv’r...--.----- biectacractsasste sacw paws 
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EVIDENCE—CONTINUED. 
V. OBJECTIONS. 


A7. General objection—A general objection to evidence, a portion of 
which is admissible, may be overruled entirely. —UeGill v. Monette, 
SRG 900 2). MUON. ooo Spo cac ss ccereeeccee kee os pakeeteedes< 
DH MIMHE Mis AG ROME: os Seen wine eee en seed wee Sone ee veeaeweses 
WO SONG 2525 cos chcunasahiean Gasiseaesacwctcasecesaccoseiscs 
PENViCM SI OOMROY MIMIALOD?. = 2-0 2S Sees Ssciewtc Sekn eeee sessiexcc 

48. Same.—A separate objection to ‘ each sentence of each deposi- 
tion,” is nothing more than a general objection to each deposition ; 
and if each deposition contains some legal evidence, such objec- 
tion may be overruled entirely.— Taylor v. Strickland........---- 

49. Waiver of objection to relevaney of evidence.—When the bill of ex- 
ceptions shows that, on the trial before the jury, the defendant 
contended that the plaintiff was not entitled to recover without 
proof of a particular fact, he will not be heard, in the appel 
late court, to allege that proof of that fact was irrelevant, but 
can only insist that the evidence adduced did not constitute a 
proper or legal means of proving the fact.—McGill v. Monette. ... 

50. Admission of one defendant, in action against two.—In an action 
against two defendants, the admissions of one, being competent 
evidence against the maker, cannot be excluded from the jury on 
motion ; his co-defendant must limit their operation by a request 
for proper instructions to the jury.—Dolly v. MeCall........ eae 

51. On reference before master in chancery.—If a party fails to object 
to evidence at the time it is introduced, on a hearing before the 
master under a reference, he cannot question its competency on 
exceptions to the master’s report.—Ainsey v. Hinsey..---.---.- 

52. Error without injury in admission and subsequent withdrawal of evi- 
dence.-—The erroneous adimission of evidence, which is afterwards 
withdrawn from the jury, and which they are expressly instructed 
by the court not to regard for any purpose, is, at most, error with- 
On, ERgRTY.— 97 MING ©, EEC, woos coc ccc ces cess secs. cosecess 

53. Presumption of injury from error.—lf evidence is erroneously ex- 
cluded by the primary court, on a single specified ground, the ap- 
pellate court will presume injury from the error, although it 
appears that the evidence was, prima facie, inadmissible on another 
ground, which, if the objection had there been raised, might have 
been obviated by the introduction of other evidence.—Moseley’s 
PE 0 A on ca sa aek coe kee ece hehe bebecwen tas te Ress 

VI. OPINION. 


54. As to value of anima!.—Under an indictment for willfully or ma- 
liciously shooting a mule, a witness who was acquainted with the 
mule both before and after the infliction of the injury, but who 
has no skill in veterinary or medical science, may state his opinion 
as to the extent of damage caused by the wound.—Johnson v. The 
MUO bce oie acer Saealenms Mose ke ee eeceh eee Sew es cms ecs= pelsieies's 

55. As to nature and quality of liquor—A witness who has frequently 
drunk fermented liquors, and who can distinguish them by their 
taste, though he has no special knowledge of chemistry, is compe- 
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EVIDENCE—CONTINUED. 
tent to express an opinion on the question, whether lager beer is 
or is not a fermented liquor.—Merkle v. The State.......-------- 

56. To what witness may testify—A witness may, although he is 
neither an expert, nor a physician, testify that a slave looked 
sick: — Stone GF Bese vu. Watsons. 5. cece cisco nscecicescececw caries 

VII. Parot AnD WRITTEN. 

57. Admissibility of parol to affect consideration clause of writing—In 
an action to recover damages for the breach of a special contract, 
by which the purchaser of a slave agreed with the vendor, at the 
time of the sale, to pay him one-half of the profit which might be 
realized on a re-sale, in addition to the sum specified in the bill of 
sale as the consideration, parol evidence of such agreement is ad- 
missible, and does not contradict the bill of sale-—Thomas v. Bar- 





58. Same.—If the parties to a contract, for the sale or exchange of 
two slaves, reciprocally execute to each other bills of sale, which 
show on their face that the transaction was a sale; and an action 
is afterwards brought on one of these bills of sale, to recover 
damages for a breach of the warranty of soundness contained 
therein,—parol evidence is admissible, to show that the contract 
was in fact an exchange, and not a sale-—McGeree v. Rump..-.-- 

59. Same, in cases of fraud —Where the vendor’s title-bond con- 
tains no covenant as to the quantity of the land sold, parol evi- 
dence is admissible for the purchaser, at law, to show fraudulent 
representations by the vendor as to the quantity —Thompson v. 


50. Same, to vary date of deed.—Parol evidence is admissible, to show 
that a deed or bond was in fact executed on a different day from 
that stated in it-—iler 0. Hampton... ....06<<.-.2000 so0s cescnse 

51. To show mistake in payce’s name in note-—When a promissory 
note is, by mistake, made payable to Aaron Formey, instead of 
Aaron Formby, the latter may sue upon it in his own name, al- 
leging that it was made payable to him by the name therein in- 
serted, and may prove on the trial, by parol evidence, that he was 
the person intended; and his assignee may sue in like manner, 
making the same averments and proof. (Overruling Gayle v. Hud- 

_ gon, 10 Ala. 116.)—Taylor v. Strickland... 2.0.2. ccesceccceccccees 

§2. In aid of record.—A grant of letters of administration on the es- 
tate of E. M.; deceased, when it appears that there were two per- 
sons (father and son) of that name, each leaving an estate in the 
county to be administered, may be shown by parol to refer to the 
estate of the son.—Mosecley’s Adm’r v. Mastin...-.-.------2+--++-- 

VIII. PARTIEs. 

§3. Discovery at law.—Where interrogatories are propounded to the 
defendant in an action at law, (Code §§ 2330-36,) for the purpose 
of disproving the defense which he sets up, he may accompany 
his admission of the particular facts called for by the interrogato- 
ries with a statement of additional facts in avoidance of them; as 


~vhere he pleads payment, in an action on ¢n open account due te 
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a partner: id is asked if the payment was not made to one 





of the partners alone, in debts due to hit 


. from that partner indi- 





vidually, he may state,in connection with his admission of thai 
fact, that the payment was made after the other partner tad sold 


out his interest in the firm, and while the partner to whom it was 


made was the sole owner of the goods, accounts, &e.—Crymes v. 
FU EEe SEN OTR Cee OS GY ee a Se Sek ha on ee cle eee WN So Baebes 
4 VIETIYo ‘A | a ne wv fj } erp “ Tes igs -ereaorv 
G4. Same.—When a party files interrogatories to his adversary, (Code, 


§ 2530,) and the circuit court refuses to compe! an answer to them, 


the appellate court will presume, unless the record repels such 





presumption, that the statutory affidavit was not made.—Divens v. 
DVO ons css ne os 392 eas eae PO een aats 
65. Proof of correctness of demand by plaintif’’s oven oath.—In an ae- 
tion by late partners, on an open account due to the partnership, 
the defendant having intreduced evidence tending to show that, 
after the dissolution of the firm, he had paid the account to one 
of the partners, who had bought ont the interest of his co-part- 
ner, by crediting the amount on debts due to him from that part- 
ner individually, the other partner cannot be allowed to testify, 
(Code, § 2313,) in rebuttal, that the partnership was not dissolved 
when said payment was made.—Crymee v. White §: Johnson....-.- 
66. Competency of plaintiff, in action against common carrier, to prove 
contents and value of lost baggage-—In an action against a railroad 
company, as a common carrier, to recover damages for the loss of 
a passenger’s baggage, the plaintiff may prove the contents and 


value of his trunk by his own oath.—Douglass v. M. § W. Railroad 


67. Examination of parties as witnesses, in appeal case from justice's 
court.—In appeal cases from a justice’s court, where the amount 
in controversy exceeds twenty dollars, the statute authorizing 
either party to be a witness in his own behalf, (Code, § 2779,) has 
no application to suits by or against corporations agegregate.—Ala. 
g Tenn. Rivers Railroad Co. v. Oahs & Milla.... 2... 22.2 encn cc ecee 

68. Same.—In an appeal case from a justice’s court, if the sum in 
controversy is between $20 and $50, the examination of the parties 
as witnesses is governed by section 2779 of the Code; but, if the 
sum in controversy, with the interest thereon accruing pending 
an appeal to the supreme court, exceeds $50, the examination of 
the parties on the second trial must be governed by section 2313 
of the Code.—Hamblin v. McLendon & Robinson.....--..----+---- 

IX. PRIMARY AND SECONDARY. 

69. Proof of written notice.—In an action to recover damages for over- 
flowing land, proof of a written notice by plaintiff to defendant, 
requiring an abatement of the ditch and levee by which the over- 
flow was caused, being collateral to the issue, is within the excep- 
tion to the general rule in regard to the proof of writings; and 
the contents of such notice may be proved by oral testimony, 
without producing the writing, or accounting for its non-produc- 
tion.— Polly v. McCall. ... 22.2 eceececcce ceccce ccc cee ccccee ceceee 

70. Proof of account.—Books of account, kept by adeceased clerk, and 
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all other entries or memoranda made in the course of business or 
duty, by one who would] 





¢ at the time a competent witness to the 
fact which he registers, are held competent evidence from the 
presumed necessity of the case; but the reason of the rule ceases, 
and the rule itself consequently fails, when it appears that there 
is other and better evidence of the same facts; as where it is 
shown to be the custom of a bank to pay out money only on the 


checks of its depositors.—Lank of Montgomery v. Plannett’s Adn’r, 222 


71. Predicate for introduction of secondary evidence of note-—A prom- 
issory note, on which a judgement was recovered, liaving been 
filed in the clerk’s office, with the other papers in the cause, the 
testimony of the clerk, to the effect that “said note is not now on 
file in his office with the other papers in the cause, and he does 


i 
” 


uot know what has become of it,” is not suflicient proof of its loss 
to admit secondary evidence of its contents.—/Preslar v. Stall- 


worth 


X. RECORDS AND JUDGMENTS, 


r] 


72. Probate of foreign will; necessity for—A foreign will must be 
proved to have been admitted to probate, before a certified copy 
of it can be received as evidence of title to personal property, or 
become admissible evidence under the act of congress of 1790. 
SONG Ue. Nac wa cee ca oe wisioaenis tease eeeaeeliiweseteces cease 

73. Same ; sufficiency and proof of.—A transcript from the records of. 
a court of ordinary, in Georgia, properly certified under the act of 
congress of 1790; containing a copy of a will, an affidavit beneath 
it by one of the subscribing witnesses, purporting to have been 
made before “J. Thigpen, J. P.,” to the effect “that he believes 
he assigned his name at the last part of the within instrument of 
writing ;” followed by an entry, stating that L. 8. and J. 8. were 
“sworn exeeutors;” and other entries, showing that the persons 
so appointed discharged several executorial duties, and were re- 
cognized by the court as executors,—must, under the constitution 
and laws of that State, as proved in this case, be regarded as 
showing the probate of the will, and the appointment and quali- 
Heation OF tne Exeomvors: —N. (Cocos visesisewess sect es sl cscses 

74. Presumption of probate from lapse of time.—Authorities cited on 
the question, whether the probate of a will, nearly sixty years 
old, would be presumed from lapse of time, under the cireum- 
RERNGOS Ob. UN CANB.——9- Onassis clei etuie aie (otis alsaiaataosieiee elena 

75. Admissibility ef record as evidence.—In an action for contribution 
between sureties, the record of the judgment recovered by the 
common creditor against the principal debtor and the plaintiff, to 
which the defendant was no party, is admissible evidence for the 
plaintiif, to prove that sucha judgment was rendered, and by way 
of inducement to the evidence that he had paid the debt on which 
it: Was LOUnMeCd— 17 6sldr Be NAUUWOT Tb ins sos awieleccccincieseacwmee 

76. Same.—In detinue for a slave, brought by the vendor against 
the purchaser,—the material inquiry being, whether the purchase- 


jnoney was furnished by the defendant, or by the slave himself: 
AG 
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EVIDENCE—CONTINUED. 


and the defendant, for the purpose of showing that the plaintiff, 
before the sale, “new that the slave had money, and permitted 
him to have, use and dispose of it as he pleased,” having read in 
evidence a receipt, by which the plaintiff acknowledged to have 
received a sum of money, for safe-keeping, from the slave and his 
mother,—the record of a suit instituted by the defendant, after 
the sale, in the name of the owner of the slave’s mother, (but 
without his authority or knowledge, and afterwards dismissed by 
him,) for the recovery of this money from the plaintitf, is not com- 
petent evidence for the plaintiff, “to explain said receipt, and to 
show that the defendant regarded the money as belonging to the 
slave's Mother.” —Webb @. HOWy. .cce. cscs ccc scscccs ccnc cows cece 


77. Same.—In detinue by the wife’s trustee, suing for her use, to re- 


cover slaves which he had bought at a sale under mortgage exe- 
cuted by the husband, and which were afterwards seized and sold 
by the defendant, as sheriff, under execution against the husband; 
the defendant having introduced evidence tending to show, that 
the money, with which the plaintiff paid for the slaves, was fur- 
nished by the wite, and was in fact, as te the creditors of the hus- 
band, his property,—the record of a chancery suit, instituted by 
the plaintiff individually after his purchase of the slaves at the 
mortgage sale, for the purpose of foreclosing a mortgage on other 
slaves exceuted by the husband; to which suit the defendant was 
not a party, and in which the plaintitf was charged with certain 
moneys paid him by the wife, is not competent evidence for the 
plaintiif, “to show that creditors of the husband had already re- 
ceived the money paid by the wife to the plaintiff:” as to the de- 
fendant, it is res intcr alios acta.—McLemore v. Nuckolls......-..- 


78. Proof of demand by judgment and receipt—In an action by the 


bailee of goods, against the owners of a steamboat, for negligence ; 
the fact in issue being, whether the owners of the goods had de- 
manded of plaintiff compensation for the damage sustained; the 
record of a judgment recovered by them against him, for the in- 
jury to their goods, and their receipt for the money paid by him 
in satisfaction of their demand, are competent evidence to prove 
the demand.— McGill v. Monette. ..... 222-25 ..--22 008 eee teres 


XI. VARIANCE. 


79. Description of corporation.—The society of free-masons in this 


State being incorporated by the name of the “ Most Worshipful 
Grand Lodge of Ancient Free-masons of Alabama and its Masonic 
Jurisdiction,” and suing by that name, a charter granted by the 
“Grand Lodge of the State of Alabama,” authorizing the persons 
to whom it is directed “to form themselves into a regular lodge 
of ancient free-masons, by the name of Yorkville Lodge No. 131,” 
sufficiently appears to have been issued by said corporation, and 
the misdescription does not amount to a material variance.—Bur- 
ine ©; GH Ange OF ANGONING. ooo s0.2 55s coos ss eisseSsccses. ss 


80. Claim against insolvent cstate—When an attorney’s receipt for a 


note, placed in his Bands for collection, is filed as a claim against 


is insolvent estate: and the acs ompanying affidavit of the eredi- 
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EVIDENCE—COonNTINUED. 
tor states, that the attorney failed, through negligence, to present 
and file the note as a claim against the insolvent estate of the de- 
ceased debtor,—proof of the attorney’s admission that he had col- 
lected the money on the note, and of his promise to pay it, is not 
competent evidence for the creditor.—Stubbs v. Beene’s Adm’r.... 
81. Promissory note—The maker and holder of a promissory note 
may, by subsequent verbal agreement, founded on sufficient con- 
sideration, change the rate of interest which it bears; yet the 
holder cannot, in a suit on the note itself, reeover on such modi- 
fied contract: — Bins Hart. HAW... 6:02.20 2n0c sees osecces cons 
82. In action by administrator—Where the summons and complaint 
are in the name of the plaintiff individually, he cannot recover 
on proof of a cause of action accruing to him as administrator. 
EPCOT O! IMCOUN: 2 os iecccic seco sc canis oincsaisrgscase.sacesers one 
83. Indictment for murder; name of deceased—Where the indict- 
ment alleged the name of the deceased to be Louis Boudet or 
Boredet, while his real name was proved to be Louis Burdet, and 
to be sometimes pronounced as if spelt Bouredet ; and the circuit 
court thereupon charged the jury, “that if his real name was the 
same in sound as if written Baudet or Beredet, or so nearly the 
same that the difference would be but slight, or scarcely percepti- 
ble, and he would have been readily known by his name being 
pronounced as if written Boudet or Doredet, then the variance 
would not avail the defendant,’—held, that the ruling of the 
court was substantially correct.—Aaron v. The State...-..---.--- 
84. Larceny ; name of owner of stolen goods.—Where the indictment 
alleged the stolen goods to be the property of Juli Antoine, while 
the proof showed that they belonged to a Frenchman, whose 
name was Juli Antoine in French, and who was “ generally called 
as if his name was spelled Julee Antoine,”’—held, that there was 
no variance or misnomer.—DPoint v. The State....-..------.----- 


EXECUTION. 

1. What property is exempt from levy and sale—If the defendant in 
execution, being the head of a family, owns but one horse, and no 
mule or oxen, the horse is exempt from levy and sale under exe- 
cution, (Code, § 2462,) although said defendant also owns slaves. 


2. Right of defendant to sell or exchange exempt proeperty—The act of 
Feb. 14, 1854, (Session Acts 1853-4, p. 242,) repealing section 2464 
of the Code, also repealed the prior act of Feb. 7, (ib. 69,) amend- 
atory of said section; and the repeal of these statutes removed 
all restrictions on the right of the defendant in execution to sell 
or dispose of property exempt from levy and sale.—S. C....--...- 

3. Action against officer levying on ceempl property.—A purchaser from 

the defendant in execution, of property exempt from levy and 


sale, may maintain an action against the sheriff, for a subsequent 
levy and sale, without making the afiidavit required by the stat- 


ute (Code, § 2466) from the defendant in execution.—S. C.....-. 
4. Sheriff’s right to commissions for execution of process reqular on iis 
4 | 7 Ae ; 
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EXECUTION—conTINUED. 
Jace, but issued on void judgment.—A sheriff is not entitled, as 
against the defendant in execution, to retain his commissions out 
of the proceeds of the sale of property under an execution reeu- 
lar on its face, but issued on a judgement which is void on account 
of the incompetency of the presiding judge; although the statute 


(Code, § 2284) protects him in the execution of sueh proc 


ee B,C oni oie discs vcnes poet roe: Seer acocecens ccs 


EXECUTORS AND ADMINISTRATORS. 

1, Implied waiver of right of adiinistration—The failure of the 
next of kin to apply for letters of administration within forty 
days after the death of the intestate is known (Code, § 1669), is 
an implied waiver of his right to the administration.—Jorrester v. 
Forrester’s Adm'rs......-..- emcees eeaicee ee eee Suse seeeetes 

2. Nalidity of grant of administration —The failure of an adiminis- 
trator to give bond, as required by the order appointing lim, ren- 
ders the grant of administration voidable only, and not absolutely 
void.—Ex parte Mazxwell..... ewes eens Seaecmeces 

3. Validity of grant of adminisivation de bonis non.--When a grant 
of letters of administration de bonis non is collaterally assailed as 
void, on the ground that the original administrator had neither 
died, resigned, nor been removed, a recital in the mainaites of the 

: em 


Ss thé 





facts necessary to sustain an order of removal, 





‘ 

: : 
held sufiicient to 
27 7 
ill 1 


uphold the validity of that grant: the action of the court will be 


the grant of administration de bonis non, will be 


construed as amounting to an order of removal, or the record will 
be considered amended so as to show a regular order of removal. 


ET) Tne (OEY TEES, [LS eee ene re ee ae ee 


4, Same.—A grant of letters of administration in chief, when there 
has been in fact a previous administration, which had terminated 
istrator, (these facts not appearing in 


by the death of the admis 
] 


the second grant,) is valid as a grant of administration de bonis 


non, and void only as to the excess of authority which it purports 
Lomontier.—s20scley’s Aa 0. Mastin.n2.66 scssicsoss esse accede 


5. Same.—A grant of letters of administration is not void, on ac- 


count of the non-existence of assets in this State, if the intestate 
was an inhabitant of the county at the time of his death, (Code, 
§ 1667;) nor are letters of administration de denis non, granted b 


the probate court of the 


county in which the intestate had his 
domicile at the time of his death, void for want of unadministered 
assets, (Code, § 1720,) although they might be irregular and revo- 
Paine -—atsOn ©. COUINS. AGI =. cs anos oes See c oise sees so es cese 
6. Executor’s assent to legacy—The law will not presume an exeen- 
tor’s assent to a legacy to himself, in the absence of all acts cr 
declarations conducing to show aw assent; but, where an exccu- 


sd, afterwards mar- 


trix, to whom a promissory note is bequeath 


1e note to a third perse 





ries, and her husband tran 


leemed an assent by him to his wilt’s legacy. 


transfer must be ¢ 
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7. How administrator may or aust declare.—The words “ administra- 
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EXECUTORS AND ADMINISTRATORS—contTINvUeED. 
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2, Plea of ne ungues addministrator.—In an action brought by an ad- 





ive character, a plea, alles 


istrator in his represent: 





} : 
at his letters of administration are void, for want 


of jurisdiction in the court by which they were issued, is a cood 


plea in bar.— Watson v. Collins’ Adwr...--.---- ba Siaaterein ee ieiey ate Es 


9. Revocation of letters of administration.—if letters of admiinistra- 
at) ar rp yx j , Watt ol at }vit “optar Jey ‘ . 
tion are granted by the ] court, within forty days after 





the death of the intestate is known, in contravention of the order 
of preference prescribed by the statute, (Code, §\ 1662%-09,) the 


largest creditor of the estate may proceed to obtain a revocation 
g itle him to make an application for 


f 
of such letters; but, i Yj 





Hal purpose, le MUSt SHOW that he ws tH harYvess creceivoer OF ti 


lakatns as Te seis + anerndsiasr 1 error ‘the refusal of lis ap- 
estate; and He cannot complain, on error, of the reiusacor iis a] 
plication, when the record does not show that he proved 


Nard v. Cameroons Adivrs BOG teeter nek evar tN ace rene r 
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10. Removal of adminish 





ment of the names of th: 


of real estate for the purpose of division, is not such an act of 





“maladministration of the estate’ (Code, § 1686), as authorizes 


the removal of an administrator.—fvrresier v. Forrester’s Adm'rs, 


fey) . 


it What defo wS¢ sadministiato) rel "% probak court. —Ti an 


administrator delivers to one of utees property bought 





by him at the adiministrator’s sa 





taking lis note for the 


hat the amonnt of nnureh , 
that the amount ot PUPEMAase- 





purchase-inoney, under an agreeme) 
money shall be credited on his distributive share of the estate, 


Pa > | ] rr. 7 4 : a - _ 4 ol + > 
rreement 1s available to the administrator, on final settie- 


this a 





ment of his administration, before the probate court.—TJVilson v. 
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Ly: Liabilily of admiai f tire reof.—AN ad- 
ministrator is chai accounts, not 
with the nominal an elonging to 
the estate, which his predecesser in the adi bh Was O1 
dered to deliver up to him, but with the amount in money whieh, 
by the exercise of due diligence, he might have colleeted on them ; 
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he cannot be charged with the amonnt of an account on a third 
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EXECUTORS AND ADMINISTRATORS—contTInven. 


this State before he became administrator, and afterwards re- 


turned and sold a tract of land.—Wilkinson v. Hunter ........---- 
13. Burden of proof on question of diligence or negligence.—On final 
settlement of an administrator’s accounts, it being shown that a 
decree was rendered by the probate court in his favor, ordering 
his predecessor in the administration to deliver up to him certain 
choses in action belonging to the estate, the onus is on him to 
prove due diligence in enforcing the delivery of such choses in 
action; but, whether he negligently failed to procure the deliv- 
ery, or failed to collect them after obtaining the possession, the 
onus is on his successor to prove the amount which, by the use of 





proper diligence, he might have collected.—S. C..... poesiew ese 


14. Allowance of counsel fees to executer.—On final settlement of the 


accounts of an executor or administrator, he is not entitled t« 
a credit for counsel fees paid by him on account of services ren- 
dered in contesting a proper charge against him.—<Anderson’s Ex’r 


DON oS MINS: oe Sos Sow kek aude Reece a! iartoe Sts eS ee ek 


15. Allowance of fees to guardian ad litem.—An executor or adminis- 


trator can not complain, on error, of the allowance of compensa- 
tion to the guardian ad litem of the infant distributees, on final 
settlement of his accounts and vouchers, since he is not thereby 
SUTIN RRNEE oe NAY fe Pero as Saeed eetieidGl eeiawars eee 


See, also, Limirarions, Sraruys: or, 1. 


FRAUD. 


1. What constitutes—A misrepresentation as to the legal efiect of a 


written contract, does not, per se, constitute a fraud; nor is the 
other evidence in this ease suiticient, in connection with such inis- 
representations, to establish a fraud, under the former decision of 
the case, 31 Ala. 428.—Cowles v. Townsend § Milliken.......------ 


2. Plea of —In an action on a note given for the purchase-money of 


land, a special plea, averring the vendor’s misrepresentation as to 
a material matter, and consequent injury to the purehaser, but 
containing no averment that such misrepresentation misled the 
purchaser, or constituted an inducement to the purchase, or was 
relied on by him, fails to make out a case of fraud.—Aannady v. 


Lambert...-... Reese eae nea eer ee hick lie Re ye 


FRAUDS, STATUTE OF. 


1. Promise to pay debt cf cxother.—A decree having been rendered 


against a sheriff and the sureties on his official bond, on final set- 
tlement of his accounts as administrator rirtute oficii,a verbal 
promise by the sureties, made to the plaintiff in the decree, that 
they would pay an item of costs which, by mistake, had not been 
taxed, in consideration that he would allow a credit on the decree, 
which, as they contended, had been rendered for more than was 
justly due,—is an original undertaking, founded on a new consid- 
eration, and is not within the statute of frauds.—Ragland § Howell 
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FRAUDS, STATUTE OF—continvrp. 
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2. Sane.—In determining whether a parol promise to pay for goods 
delivered to a third person is within the statute of frauds or not, 
the decisive question is, to whom was the credit eiven: if the 


credit was given altogether to the defendant, his promise is direct 





and original, and not within the statute ; scens, if any eredit at 
all was given to the person to whom the goods were delivered. 
Boykin § MeRaev. Dohtondle F C0. s.002 .s05c 0k coe eset town cece 577 
3. Same.—Ilt is the province of the jury, in such case, to determine 
to whom the credit was given; and it is their duty, in deciding 
that question, to take into consideration the extent of the under- 
taking, the expressions used, the situation of the parties, and all 
the other circumstances of the case. The fact that the goods were 
charged, on the plaintifi’s books, to the person to whom they were 
delivered, if unexplained by other circumstances, would be very 
strong 


ve, if net conclusive evidence, that the defendant's promise 
was collateral; and, on the other hand, the fact that the plaintiff 
and defendant have both acted as if the credit was given solely 
to the defendant, if unexplained by other evidence, would be a 
circumstance strongly tending to show that his promise was direct 
and original; yet neither of these facts is conclusive, but both are 
susceptible of explanation, and their weight as evidence must de- 
pend upon the circumstances of the particular case.—S. C....-- = Hae 

1. Fraudulent conveyances; who are ereditors ér deblors.—A trustee, 
under a deed of trust for the benefit of creditors, becomes their 
debtor from the time he receives money which, by the terms of 
the deed, ought to be paid over to them, without any subsequent 
violation of duty on his part, or demand made by them; and the 
fact that the creditors are non-residents, does not atiect the prin- 
ciple.-—WeLemore v. Nuckolls...--..----- Seon eas bee sienna 662 

5. Validity of voluntary cénveyance.—A contract between husband 
and wife, by which a separate estate is created in the wife in the 
future earnings of herself and her domestic servants, is void as to 
the existing creditors of the husband; and slaves purchased for 
her by a third person, and paid for with her earnings under such 
contract, are subject to the existing debts of the husband, like 
any other property purchased for her with the husband’s money. 
8 Goasice watson See each eee ioaccoee s Sites eeeceaee scenes eee 


GARNISHMENT. 
See ATTACHMENT. 


GIFT. 

1. Requisites at common law.—At common jaw, in the absence of an 
actual delivery of the property itself, a gift could only be consum- 
mated by deed, or other instrument under seal; net because the 
delivery of the deed was held a symbolical delivery of the prop- 
erty, but on the principle of estoppel.—Connor v. Trawick’s Adm’r, 28° 

2, Gift of slaves for life, with soid remainder over, in Georgia.—By the 
laws of Georgia, as proved in this case, where there is a parol gift 
of slaves for life, with void remainder over, the absolute property 
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2. Husband's marital rights in and to wift 
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wh prohibits a r other articles harmless m 
their nature, toa slave, without the knowledge or consent of his 
master; but the title and possession, on the delivery of the ar- 
tic] » the slave, must be referred to the master.—Deraughn vt. 


UARANTY. 


See CONFLICT OF Laws, | 


UARDIAN AND WATWD 


: T i roe ‘ :° ’ ‘ lo 
How guardian may sue—-Under the provisions of tue Cod 
(8 2056, 2152,) a ruardian may sue in his own name, for tue use 


a. % } } 3 1 “4 > eward’s 
of his ward, to recover damages for the conversion of the ward's 





property.—Longmire v. 


USBAND AND WIFE. 


f 


. . ° ] ~ . 
{drerse possession between; preseription.—At common law, tit 
A } i , l 


i 


the wife, during coverture, is 


possession of personal property by 
the possession of the husband, and eannot ripen into a perfect 
title in her, as against the husband’s administrator, although it 
is shown that the husband had abandoned her when her posses- 
1 


iat he never afterwards returned to her, and 





sion commence 


never asserted any claim to the property; and that she held and 
claimed it, as her own individual property, for a continuous pe- 
riod of more than twenty years —Lell v. Bell’s Adiv’r..--------- 


{ "s personally.—Prior to the 


adoption of the statutes of this State securing to married women 
their. separate estates, if a slave was given by a father to his 
married daughter, or was purchased by the daughterat adininistra- 
tor’s sale of her father’s estate, and was not in either case setiled 
to her separate use, the husband’s marital rights attached, aud 


the slave beeaine his absolute property.-—Burns v. iludson..---- E 
Pro] k 


3. Same.—Whiere the slaves belonging to a decedent’s estate remain 


= 


undivided, after the payment of his debts and the final setilement 
of the administration on his estate, and are afterwards divided 
by consent among the several distributees, who execute recipro- 
cal conveyances to each other for their respective shares ;—the 
husband of one of the female distributees thereby acquires a com- 
plete equitable title to the slaves allotted to him and his wife: 
and, on his death, while thus in possession of them, his personal 
rem as bel mneging to his estate. 


representative is chargeable with t 






Anderson's Ex'r v. Anderson’s Heirs .. 2... 22200 cnn nu nnence ne 


e.—The law is settled 





. Married woman’s law of 1848 not retroa 
in this State, that the act of March 1, 1848, securing to married 
women their separate estates, does not affect the husband’s rieht 


to reduce to possession his wife’s choses in action whieh accrued 


prior fo the passave of that statut wie Be Sree ae See a Let 
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HUSBAND AND WIFE—contiInvep. 
5. Sale by husband of wife's statutory property ; whether wife is estopped. 
Ifthe wife is present at a sale by ber husband of 


personal prop- 
fe estate, and assents to it, 


erty bele nging ‘to her statutory separ 


er makes no objection to it, but does not join wita him in a con- 
veyance of title, she is not estopped from recovering the property 


from the purchaser, or one claiming under him.—Canty v. Sander- 





FONG seca seamen aicsmeciecowcsce FO Oe I ee 
6. Sale by wife alone, of statutory scpurate estate; whether action lies 
to recover agreed price.—-A sale by the wife alone, without the con- 
currence of her husband, of property belonging to her statutory 
separate estate, is absolutely void, and passes nothing to the pur- 
chaser; and the wife cannot tain an action at law, in her 
own name, to recover the value or agreed price of the property. 


> 





BNCLANAOT OU: (SUMO Y os cals nokta cones teaseneneses eaeeeas eomaeaes 
7. Morigage of wife's property by husbond.—Under the Code, (§ 1983,) 
the husband has no ri wer to mortgage, for his own indi- 
vidual debt, a slave belonging to the wife’s statutory separate 





estate.—Patterson v. vlan Wg Giac caecanceucs RE OCeC imeem esloumerne 
8. Transfer by husband of wife's promissory note-—Under the woman’s 
laws of this State, if the husband reduces to his possession, as 
trustee, a promissory note belonging to his wife’s separate estate, 
he thereby becomes the proprictor of it, so far as the accruing 
interest is concerned; and his sale or transfer of it, without the 
participation of the wife, conveys to the purchaser the accruing 
interest; yet the wife thereby acquires a right of action against 
the purchaser for a conversion, for which she may maintain trover 
after the husband’s death.—Mu 
9. Contract between husband and w 
id wife, by which a se] 
desire ns i of herself and her domestic servants, is void as to 








phiree 0. Singletticc.+cocsccccesna 
. contract between husband 
» is eveated in the wife in the 








the existing creditors of the husband; and slaves purchased for 
1er by a third person, and paid for with her earnings under suc 

her by a third 7 , and paid for with her earnings under such 
contract, are subject to the existing debts of the husband, like 


any other property purchased for her with the husband’s money. 
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INDICTMENT. 
See CriminaL Law 


INSOLVENT ESTATES. 

1. Filing claim.—A claim against an insolvent estate, or the afiidavit 
verifying it, must be regarde das filed, within the meaning of the 
statute, (Code, § 1847,) when it is delivered to the probate judge, 
or to his acting clerk, in his office, to be placed and kept on file ; 
but merely placing it in the office, not with the proper file of pa- 
pers belonging to the estate, and without bringing it to the notice 
of the judge or his clerk, is not a sufficient filing.—Beene’s Adm’r 

Phillips, Goldsby §- Blevins .....-.--------+---- asidcienenlsaeaasa 

D. pela of claim.—Whien an attorney’s reccipt for a note, placed 

in his hands for collection, is filed as a claim against his insolvent 
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INSOLVENT ESTATES—contTInven. 

estate, its failure to specify the amount of tho note is no objection 

to the claim, provided the amount be shown by other proof. 

OE PERM A RNS Gee ee ene ee wee kien Se ee eae eNE Sc bee 
3. Fariance in description of claim.—When an attorney’s receipt for a 
note, placed in his hands for collection, is filed as a claim against 
his insolvent estate; and the accompanying affidavit of the credi- 
tor states, that the attorney failed, through negligence, to present 
and file the note as a claim against the insolvent estate of the de- 
ceased debtor,—proof of the attorney’s adinission that he had col- 
lected the money on the note, and of his promise to pay it, is not 


t 


competent evidence for the creditor.—S. C.......--..2.----.2---- 


INTEREST. 

1. On promissory note—A promissory note, made in Alabama, but 
payable in New Orleans, bears interest according to the laws of 
Louisiana, unless a different rate is specified in the note itself. 
ALS DEAT reef (11 | MRS Sa sey kes ay see OES eS eee ae 
How computed in making abatement of purchase-money.—In making 
an abatement of the purchase-money, where the several notes fall 
due at different times, and do not bear interest until after matu- 





) 


rity, it is a proper method of computing interest, to divide the 
amount of the damages by the number of notes, and to allow in- 
terest on each sum from the time the notes respectively fall due; 
but, where the several notes, though falling due at different times, 
all bear interest from a given day before maturity, the interest on 
the damages should be computed from that day, and not from the 
maturity of the last note.— Wright v. Wright........-....-..--+- 


JUDGMENTS AND DECREES. 

1. Conclusiveness of judgment as bar.—The recovery of a judgment 
against a sheriff and his sureties, in an action on his official bond, 
by two joint owners of a chattel, for his wrongful acts in selling 
the entire interest in the chattel under execution against one of 
the joint owners, and in making the sale at a place not aathorized 
by law, is a bar to a subsequent action of trover against him, by 
the joint owner who was not a party to the process, for the con- 
version arising from the wrongful sale of the entire interest; and 
the conclusiveness of the bar is not affected by the fact, that only 
nominal damages were recovered in that action; nor by.the fur- 
ther fact, that the action itself was not strictly maintainable. 
HEARN D. TOM ON ecco niawiccscesecee or ecec mesa cc teases ce ss.S= 

. Same.—Where a promissory note, which had been transferred by 
delivery, was placed by the transferree in the hands of an agent, 
with instructions to present it to the maker for payment, and, if 
payment was refused, to put it in the hands of an attorney, for 
collection by suit; and, payment having been refused, the agent 
sent the note to an attorney, who, not being informed of the name 
of the real owner, brought suit on it in the name of the agent, 
and the action was successfully defended, on the plea of set-off 
against the payee,—held, that the judgment in that action was 
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not a bar to a subsequent action on the note by the owner, who 
was not shown to have had notice of the pendency of that action. 
MAY ONE Ke UATE as ook cieine) scceeeeesees ee ea esses Aas enews 
3. Estoppel by judgment.—On the execution of a writ of inquiry, after 
judgment by default, in trespass for taking personal property, the 
defendant is estopped from showing, even in mitigation of dam- 
ages, that the plaintiff had not such a title as would authorize a 
recovery; yet he may show in mitigation, that the plaintiff was 
not the owner of the property, as that fact is not necessarily in- 
consistent with the plaintifi’s right te recover.—Sterret’s Ex'r v. 
CC ee Si sisincmiein eer ea sactee since s setae Deaweeeince eases 
4, Conclusiveness of jinal decree.—A decree of the probate court, 
which purports to have been rendered on final settlement of the 
accounts and vouchers of the administrator of an insolvent estate, 
and ascertains the amount of assets which had come to his hands, 
the amount of his disbursements, and the balance ieft in his hands 
for distuibution among creditors; and by which “it is ordered, 
adjudged, and decreed,” that the account, as stated by the court, 
“be received, passed, allowed, recerded and filed as a final settle- 
ment of said estate,”—is final and conclusive, until reversed by 
the proper tribunal, and cannot be reviewed or annulled by the 
probate court at another term.— Ji ails Adar v. Watt's Distributees, 


5. Requisites of final decree.—A decree of the probat 


te court, which 
purports to have been rendered on final settlement of the accounts 
and vouchers of the administrator of an insolvent estate; which 
corrects certain suppesed errors and mistakes in a former settle- 
nent, thereby showing a larger balance in the administrator’s 
* hands for distribution among the creditors, and declares the former 
settlement to be partial only; and by which “it is considered and 
decreed,” that the claims allowed on the former settlement, which 
were then declared entitled to a dividend of eighty per cent., “be 
paid in fall, and that whatever sums shall remain, after the satis- 
faction of said allowed claims, be equally divided among the four 
minor heirs of” the decedent,—has not the requisites of a final 


4 


ras 
Vrav 


decree, and will not support either an execution or an appeal.—S. C., 543 


6. Sane—A decree in chancery, which settles all the equities be- 
tween the parties, leaving only the matters of account to be ad- 
justed ona reference before the master, is such a final decree as 
will support an appeal.— Bradford v. Bradford's Aduv'rs....------- 

7. Deerce construed as antherizing issue of ti. fa—A deeree in chan- 
cery, rendered on pleadings and proof, under a bill filed by the se- 
cured creditors, against the trustees in a decd of trust, charging 
them with waste, negligence, and misapplication of the assets; 
adjudging that the complainants are entitled to relief, and order- 
ing the master to state an account of the several debts due tothe 
complainants respectively, and the several amounts with which 
each trustee is chargeable, and te ascertain the pro-rata dividend 


of each creditor; and a subsequent decree, confirming the mas- 





ter’s report,—though informal, are, when construed together and 





in connection with the bill and the master’s report, equivalent to 
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an order for the payment of the several sums of money ascertained 
to be due from each of the trustees to each of the creditors, and 
sufficient to authorize the issue of a fi. fa—McLemore v. Nuckolls, 
8. Satisfaction and assignment of judgment.—If a surety pays a judg- 
ment against himself and his principal, and takes an assignment 
of it to himself, the judgment is extinguished, and he cannot, at 
law, be subrogated to the rights of the plaintift as against a co- 
surety.—Preslar v. Stailworth...... ..----- Pie eeesieweas Sawics ees 
9. Judgment nunc pro tune; rxotice.—A judgment of satisfaction can- 
not be entered nunc pro tune, as of a previous term, unless it is 
shown that the adverse party had notice of the original motion. 
Womack v. Sanford.....------- ppeeeaecest ent ak sooo: Beads S 
10. Revivor ; parties tosci. fa.—Oun the death of the nominal plaintiff 
in a judgment, a scire facias to revive it must 
name of his per — saben ve, and cannot properly be issued 


y 


be prosecuted in the 


in the name of the beneficial plaintiff alone, nor in the name of 


the deceased saiedinet plaintiff. —Baker, Fry § Co. v. Ingersoll. .... 
1). Form and sufficiency of judgment against Aelia judgment 
against a garnishee must recite the fi ~ that the plaintiff has re- 
covered a judgment against tlhe defendant in attachment or exe- 
cution, and must specify the amouct of such judgment.—Chamn- 
DS OMIM cereus cca sswpese aeUesscorancecss cs Seeee sees 


JURORS AND JURY. 


1. Competency of juror.—A mere occupant and tenant, under a yearly 
letting, of a room used by him as a —— apartment, is not a 
Sreeholder, within the is of the sta 
fying the grounds of challonge to ju iminal cases.—4aro? 
v. The § Bie Sveicacce veAeeeete Seem coeeien nieces Pte RNs 

2. Same.—In all trials for capital or penitentiary offenses, (Code, 
§ 3585,) the State may, at its election, challenge for cause a juror 
who has a fixed opinion against capital or penitentiary punish- 
ments ; yet the statute does not impose on the court the duty, ex 


4 


mero motu, of setting aside a juror for this cause; nor can the 


Nnvd, & 8229\ aan: 
LOGE, Y dodo) Speci- 





prisoner complain if the State waives er forbears to exercise its 





right of challenge.—Murphy v. The State.......---.-..+-+.----- 
3. Same.—Theo society of frce-masons a purely charitable cor- 





poration, a member of the society cannot be said to have th 
smallest pecuniary interest in the event of a suit to which tho 


society is a party ; nantes, he is a competent juror.—Z2w- 
dine v. Grand Lodge of OU Bans Saree feu Reet aR Ss... 


f 4} 


4A. Oath of petit jury.—tlf t! 
“well and truly to try the issue joined,” this is a substantial com- 
pliance with the requistion of the statute, (Code, § 3478,) and is 
PuICIeNG.—mOee U: De BiG. o.ocoscss scidciessecsesisessvceee 


ie jury, in a criminal case, are sworn 


JUSTICE OF THE PEACE. 


Civil jurisdiction.—W here several promissory notes, each for a less 


sum than fifty dollars, are executed at one and the same time, for 


a single debt amounting to the aggregate of their several sums, 
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JUSTICE OF THE PEACE--contTINUED. 
l ( k H v1 
uctiOh Oi a } i Mer) 
2 of intendant of Camden as justice—The 4t] 
the act “ to incorporate the town of Camden in Wilcox « 
(Session Acts, | Bll, 3 p. 54,) t n in counection with the 





r a Greene pet to whi 





incorporate the town of ut 


fers, although it may not m 
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ist a valid 


officio, a justice of sie: peace, constitutes at i 


perform the duties of a - istice of the peace, on the faith 
el 


( ot F, 





3. Lxamination of parties as in appeal case from 


court.—In appeal cases from a justice’s court, where the 


27 


(Cede, § 27 





either party to be a witness in his own behalf, 


controversy is between $20 and 550, the examination of 
el eae 


ara: Sate ipa ee 
ties as witnesses is governed by section 2779 of the Code 





5. drvegularity waived, not available on error—On a trial 





the objection cannot be firstgraised on error, that there 


have been two issues, ti two judgements, w 





recitals of the record two cases were conse 


in the circuit court, and there tried on a single issue, witl 





jection from either party.—VeDowell v. Mitcham 


‘ical misprision @nendable—The failure to render ju 





rainst one of the sureties on the appeal bond. in an app¢ 


which is amen 





scourt, is a clerical 





the primary court; consequently ivregularity be : 





lh the other surety and his principal ean compla 
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1. Bequest to “heirs of the hedy”? construed to vest in children 


squeathed hi 





chasers.—Where the 
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estate, both real and personal, life or 





hood, and directed that, on her d his rea 








gs! Lou! Vd } pe sold, und all 
par ts, “and thi disposed of as follows—to the heirs of thé 
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CANE x nofit thereoy duriny her life , but rot to sett or dispose t 





the intendant of the t: 


ection as intendant, he t least a justice de facto. —Wi 


no application to suits by or against corporations ages 


4. Same—In an appeal case from a justice’s court, if the 





seecnd trial must be governed by 


of property under the statute, in an appeal case fron 





ounty,” 
> 66 4a 
wal i 
ch it re- 
wn, ex 
founda- 


tion for a bona-fide claim of otiice by him; and if he proceeds to 


1 of his 
lliamson 


& MeArthur v. age ec seers suiviat a cee wie Ceniance eames 5 diaa Ste sees 


ju stice’s 
amount 


in controversy are twenty dollars, the statute authorizing 


79,) has 


ate 
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Ala. §& Tenn. Rivers Railroad Co. v. Oaks § Mills... 2... 2. ecceee 


sum in 





the par- 


; but, if 


} . . . , +1 + +7) + : +1 » ’ Princo , 
the sum in controversy, with the interest thereon accruing pend- 
ing é an 2p] peal seine supreme court, exceeds $50, the examinati=n 


section 


iblin a. MeLendon J RODUBOW .<c = Sexe cus 


of the 


1a jus- 


tice’s court, two executions, issned on diitercnt judgments be- 
tween the same parties, having been levied on the same property, 


> should 
hen the 
nlidated 
10ut ob- 


dgment 
val from 
lable in 


th error 


in at all, 
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they cannot raise the objection for the first time ou error.—S. C.. 
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&ce.; and it appeared that Sarah B. was married, and had children 


lowing a 41, ime ti) il] wag moda 7 ye » 4 
living at the time the will was made, and that the testator, in 
‘ 1 . 7 +7 P 43 uri 1] \ 1s . ids “77 ; , 
anotier clause Of nis Will, beque athed a specific sum in money to 


l 
her directly, in the event t lid not make an advancement 
of equal amount to her during his life,—/feld, that the chil- 
dren of Sarah B., who were living at the death of the testator’s 
widow, took as purchasers under the bequest, and that the rule 
in Shelley’s case did not apply. (Srone, J., dissenting.)—Roberts 


PTE) SCR RUNNIN DD 525 goo ae neces ooehe sees cscs s~eeceeee exe ie 


7 
if 


2. Bequest to daughter “during her life-time, and her heirs after her.’— 


A bequest of slaves and Jand to the testator’s daughter, “ to be 
her right and property during her life-time. and her heirs’ after 


her, together with their increase; but, should she die without an 





heir, then the property to be divided among the rest of my [his] 
heirs”; followed by a general residuary bequest to her, of all the 
rest of his estate, both real and personal, ‘to be disposed of as 
she thinks fit among my [his] lawful heirs at my [his] death,’— 
under the operation of the rule in Shelley’s case, vests in the 


daughter an absolute estate in the slaves.—Parish v. Parish... .--. 


3, Bequest of estate for life, with remainder over; uncertainty ; remotle- 


ness.—*T will and bequeath to my beloved wife Elizabeth one 


1cero Woman, named Jane, to ber her lifetime; then she, and all 
her increase from the date ’97, to be equally divided among the 
five children, if living at that time; if not, to their heirs lawfully 


begotten of their body; if none such heirs, to be equally divided 


among themselves when the youngest child comes of age; and 





after my wife’s life-time, the wench to be hired to support her 
children; if her labor will not support her children, they inust all 
help her, as they are to reap the property; and my desire is, that 
the children should be kept togetherfand schooled upon the hire 
of the negroes, until they come of age to demand them—the boys 
at twenty-one, the girls at sixteen years of age; and till then, the 
hire to go to the support of all the children, both black and white. 
My desire is, thatif any of the children should die before it comes 
of age, they all should have his legacy equally divided among 
them; and if any one of the negroes dies, they all shall make him 
equal with themselves.” eld, that this bequest was not void 
for uncertainty, but created a life-estate in the widow, with re- 
han 


mainder over to such of the testatoz’s tive children as might then 


be living, and the lineal descendants, then in existence, of those 
who were dead; and that the limitation in favor of such lineal 
lecendants was not void for remoteness.—Jemison v. Smith......- 
Bequest to trust , for comport and suppor of debtor, bit not liable for 
his debts, subject to equitable atlachment—Where a stun of money 
is bequeathed to a trustee, in trust for a debtor, “not subject to 
any debt or debts le may have contracted, but for his comfort 
and support,” it may be subjected by equitable attachment (Code, 
§ 2956) to the payment of his existing debts.—Smith v. Moore.-.. 


= ‘ - ees Torn 
d. Lapsed legacies ; statutory provisions—Under section 1605 of tin 


Code, a lega yor devise toa child, or cther descendant of the tes- 
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4 = ae James, | . Ted eB = a 
tator, who dies befere the testator, I thei 


miarel or oth 
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déseendants who survive the testator, does not lapse, and does 


not vest in the administrator of the deceased legatee or devisee 
but passes directly to his children or other descendants, in the 
sme proportions as if they took as his heirs-at-law or distribu- 
tees; and his widow takes no interest in it.—Jones v. Jones’ Ex'r.. 
Bequest construed to vest in children equal interest with widow in an- 
nual inerease of property.—Testator, by the first clause of his will, 
directed that all his property, both real and personal, should be 
equally divided among his wife and three children, share and 
share alike; and that his entire estate should be kept together 
and managed by his executors, (who were also appointed guar- 
dians of his children,) until his eldest child, a son, should attain 
his majority, when his share was to be set apart to him; the share 
of each daughter to be allotted to her when she attained the age 
of twenty-one years, or married before that time with the consent 


1 


of her guardians. The second clause was in tl 


ese words: “It is 
my will and desire that, after all inmy just debts and liabilities 
shall have been paid, the said executors and guardians of my chil- 
dren shall pay over to my said wife, from time to time, as she may 
call for the same, such portion or part of the annual increase or 
profits of all of my said property as she may desire; the remain- 
der to be by them invested for the benefit of my said wife and 
children.” The fourth clause directed his executors to sella cer- 
tain town lot, to purchase another suitable lot in the same village, 
and to have erected thereon a dwelling-house, “ for the residence 
ad benefit of my [his] said wife, after such plan, and in such 
style as she may desire and direct.” The third clause directed the 
sale of the plantation on which he resided, and the fifth and sixth 
clauses a sale of certain personal property; while the seventh 
clause provided, that if the widow, or any one of the children, 
should die before the allotment to the latter of their respective 
shares, the survivors sheuld take the interest of the deceased; and 
that if all the children should die before their respective shares 
had been allotted to them, then the widow should “have the pro- 
ceeds and profits of all the property during her life.” Held, that 
while the widow was entitled, under the second clause, to demand 
and receive from the executors the entire annual profits of the 
property after the payment of the testator’s debts, she had no 
right to use them for the purpose of investment, or for her own 
exclusive benefit in any other manner: that the children-took an 
equal interest with her in such profits, and were entitled to be 
maintained and educated by her out of such profits; and that, 
while she had a right to use and enjoy, in common with the chil- 
dren, the house and lot purchased by the executors under the 
fourth clause, the house and lot were the property of the estate, 
and subject to distribution under the first clause.—/Vynne and 
WAG OD: WQUNGU. <2 secwwcsesesen nae Dae Shit smesececes 
Validity of testamentary trust for emancipation ‘of slaves at their 
election —A testamentary trust for the emancipation of slaves, the 
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by the ves tl Ives, is void not the legal 
4 nacity to 3 the elk 1; and th i rineiple applies 
where tne executor is directed to carry the slaves, forthe purpose 


of emancipating them, “to some non-slaycholding 





state, or to the 


republic of Liberia, as the said slaves may prefe 





"_Creswell’s 
Ex’r v. Walker ...-...-- Fy Te Fe ee ee a 


8. Validity of bequest of frecdom to slave.—In this State, a direct be- 









quest of freedom to slaves is void, unless their emancipation is 
authorized by special legislative provision; and where the 
testator is ar l, by a special statute, to cones his 
slaves at his ion, but is required, as a condition precedent, 
previously to conve} uantity of land to the ‘jets of 
the county court, in trust for tl vse, as a security that they 
shall not become a public charge, a devise of the land to 

slaves themselves, in a will which is not sufliciently attested to 


pass real estate ! compliance with the statute, 





and the bequest is void.—Jack et al. v. Doran’s 
Ex’rs seun cceces ove So USOM Ede CO SSH 6 Se Dees Onwe Bnew cove 

9. Bequest to creditor, with direction for deduction of debt from legacy. 
Where the testator, after making certain specific bequests to his 
wife, directed that the residue of bis property, both real and p 

led into three equal parts, —— one of 

these parts to the children of a deceased brother, and added to 





sonal, should be divi 


the bequest these words: “but the amount I am now indeh fed to 
them is deducted,”—held, that this clause did not impose upon the 
children an abandonment of their debts arainst the estate, as 

ich they should take the legacy, but only re- 
quired a de duction of the debts from the le acy; that in m: 


ray 








condition 


this deduction, the aggregate amount of the debts must bo sub 





tracted from tho entire legacy to the children collectively ; and 
that the amount to which the children were entitled 1 r the 
bequest must be ascertained as in eases where preperty is ueht 
into hotchpot—that is to say, after deducting the specific bequests 


the debts due to the children must 
be first added to the general residuum of the estate, and then de- 
ducted from one-third of that amount.—Bush and W ife vy. Cunning- 
Oe ig ee aes 
10. Proceeding to recovc? ; ction. . &@ residuary leg- 
acy contains a clause dire cting a debt due from the testator to the 
legatees, arising from the fact that he had made an unauthorized 


Ss 


to the widow, the amount of 





sale of their interest in a tract of land, to be deducted from the 
amount of the legacy; and some of the legatees are infants, and, 
consequently, incapable of electing to ratify the sale,—the chan- 
cery court alone can wake an election for them, and is, therefore, 
the appropriate forum for the settlement of the estate, and the 


ascertainment of the legacies.—S. C..........---- ea mlar ete etalon = 


11. Same; burden of proof.—In a proceeding before the probate 


court, after the expiration of eighteen months from the grant of 
letters testamentary, for the recovery of a residuary legacy, from 
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LEGACY AND DEVISE—conrTiInvuepD. 
which is to be deducted, by the terms of the bequest, a debt due 
from the testator to the legatee, it is incumbent on the legatee, 
and not on the executor, to prove the amount of the indebtedness 
to him; and unless he makes such proof, and thereby shows that 
there will be a sufficiency of assets remaining in the hands of the 
executor to pay all the debts, charges, and prior legacies, he is not 
CUUOU PO MIUOUIOO =—8. Ofc cc cas sass ce tadeenes sectsuncedeceeegs 

12. Executor’s assent to legacy.—The law will not presume an execu- 
tor’s assent to a legacy to himself, in the absence of all acts or 
declarations conducing to show an assent; but, where an execu- 
trix, to whom a promissory note is bequeathed, afterwards mar- 
ries, and her husband transfers the note to a third person, such 
transfer must be deemed an assent by him to his wife’s legacy. 


LIEN. 


1. Extra-territorial operation of statutory lien.—The lien created by 
the Mississippi statute of 1829, on property sold by an adminis- 
trator under an order of the probate court, (Hutchinson’s Miss. 
Code of 1848, p. 675, ch. 49, art. 8, § 3,) cannot be enforeed in this 
State, against a purchaser who here acquired the property in 
good faith for valuable consideration.—Marsh’s Adm’r v. Elsworth, 

2. Vendor's lien extends not to exchanged lands.—A vendor’s lien for the 
unpaid purchase-money of land cannot be enforced against other 
lands, obtained by the purchaser in exchange for those sold by the 
vendor.—Bishop v. Snell.-..---.-------- Siewewces sumrecwetecnsceee 


LIMITATIONS, STATUTE OF. 


1, Action for breach of contract by common carrier.—An action against 
the owner of a steamboat, for negligence arising from the breach 
of a contract, is not within the statute of limitations of one year, 
(Code, § 2481.)—MoGill v. Monette... 022.000. cccces cecsccccce ne 
Action for breach of title-bond.—Under the law existing before the 
adoption of the Code, (Clay’s Digest, 327, § 81,) there was no sta- 
tute of limitations applicable to an action for a breach of a ven- 
dor’s title-bond.—Bedell’s Adm’r v. Simith...--. ..-.0 woes cceeee ee 
3. Action for contribution between suretics.—The statute of limitations 
does not begin to run between co-suretics, until one of them has 
paid more than his share of the common debt; hence, it is no de- 
fense to an action for contribution, that the statute of limitations 
had barred a recovery on the original debt before the commence- 
ment of the action, and that the defendant had never been sued on 
that Gevt— Less 0: BUANOTER: << oso ceccsn coecss cece sass cncnes 
. Action for overflowing land.—Under the provisions of the Code, 
(§ 2481, subd. 6,) one year is the bar to an action to recover dam- 
ages for overflowing lands.—VDolly v. McCall.......-...----...-- 
Amended bill in chancery.—If a bill is filed, by mistake, in the 
name of the wife as a feme sole, to recover her interest in slaves 
which acerued to her before her marriage, and which vested in 
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LIMITATIONS, STATUTE OF—contTINvep. 

the husband by virtue of his marital rights; and an amended bill 

is afterwards filed,in the name of husband and wife, after the 

statute of limitations has barred the husband’s right of action,— 

the statute is a bar to the relief sought, although the statutory 

bar was not complete when the original bill of the wife was filed. 

RUNG OR WE 0. AUTY 2. 200256. c0.558% Peete ese we Same cee ae 169 

Appeal from chancery decree-—Where an appeal is sued out in a 

chancery cause more than two years after the rendition of the de- 

cree which settled all the equities between the parties, and all the 

assignments of error relate to matters embraced in that decree, 

the appeal will be dismissed, on motion, because barred by the 

statute of limitations.—Bradjord v. Bradley’s Adm’rs......----.-- 453 

. Summary proceeding against tax-collector and suretics.—The State 

not being expressly included in the act of 1832, (Clay’s Digest, 

329, § 90,) which prescribes six years as the limitation of actions 

against the sureties of public officers, that statute does not apply 

to a summary proceeding against a tax-collector and his sureties, 

instituted in the name of the comptroller of public accounts, for 

the use of the State.— Ware v. Greene....... ..---2---220 000-0022 494 
When statute begins to run against decedent's estat?.—-The statute of 

limitations does not begin to run against an intestate’s estate, 

until the appointment of an administrator; but tt is not necessary 

that there should be a domestic administrator, when the intestate 

dies in a foreign State, and administration oti his estate is there 

granted by the proper tribunal, although such foreign administra- 

tor may have never had his letters recorded here, as authorized to 

do by the act of 1821. (Clay’s Digest, 227, § 31.)—Manly’s Adm’r 

pi AUD SCON IN WAC oo won. Soe es eawc ccs cies caed Pree ecce sees 5 

9 Subsequent promise or acknowledgment.—To revive a debt barred by 
the statute of limitations, the subsequent promise, or acknowledg- 
ment, mnust be clear and explicit; but it is not necessary that the 
evidence, by which that promise or acknowledgment is established, 
should be clear and explicit.—Strickland’s Adm’r v. Walker..-...- 385 
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See, also, ADVERSE POSSESSION. 


LUNATICS. 

1. Liability for necessaries.—An adult person, who is non compos men- 
iis, is liable on an implied contract for necessaries furnished him, 
suitable to his estate and condition in life; and where no guar- 
dian has been appointed for him, an action for the value of such 
necessaries must necessarily be prosecuted against him person- 
AUG. RTD LVOIERNIION.-- <a e-- ac sxc ecstnceenscacciccscienss 

2. How lunatic must defend.—When an action is brought against an 
adult person who is non compos mentis, he must be defended by an 
attorney, to be appointed by the court, if necessary; and if the 
court refuses to let the plaintiff proceed with his action, “unless 
he first have a guardian appointed by the probate court, and 
notify the guardian of the pendency of the suit,” a mandamus will 
be awarded by the supreme court, at the instance of the plaintiff, 
to compel the appointment of an attorney for the defendant. 496 


496 
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MANDAMUS. 


See LUNATICS, 2. 


MORTGAGE. 

1. Validity of unrecorded mortgage.—In the absence of actual notice, 
an unrecorded mortgage is void, as against a purchaser at execu- 
tion sale against the mortgagor; consequently, where the plaintiff 
claims under a mortgage, and the defendant under a purchase at 
execution sale against the mortgagor, a general charge to the jury, 
in favor of the plaintiff’s right to recover, is erroneous, unless it 
is proved that the mortgage was duly recorded, or that the de- 
fendant had actual notice of its existence.—Barker v. Bell.....-.- 


G 
~ 


Sale of morigaged premises, under execution at law, for part of mort- 
gage debt.—In this State, a sale of mortgaged lands, under execu- 
tion at law, for a part of the mortgage debt, passes no title or 
interest to the purchaser, unless there has been a previous sur- 
render of the legal title by the mortgagee; and such surrender 
cannot be implied, in a court of Jaw, from the facts, that he was 
present at the sale, made no objection to it, and afterwards re- 
ceived from the sheriff the proceeds of the sale; consequently, the 
lien of the mortgage is not thereby discharged, nor is the mort- 
gagee, or a subsequent purchaser yt the mortgage sale with no- 
tice of the facts, thereby estopped from recovering the land in an 
GIRO MVR Wee NO oe ed cia mig eiasls ona com onin Vos mocieeeoceeuneins 
. Extinguishment and subsequent assignment of mortgage-—W here the 
condition of a mortgage is, that the mortgagor shall save harm- 
less the mortgagee against liability as his surety on a note due 
to athird person, the condition is performed, when the mort- 
gagor procures the cancellation of the note, and the substitution of 
a new note in its stead, with a different surety; and the mort- 
gage being thereby extinguished, it cannot then be assigned to 
the surety on the new note, for his indemnification, even though 
the assignment be made with the assent of the mortgagor, for 
valuable consideration, and contemporaneously with the cancel- 
lation and substitution of the notes.—Brooks v. Ruff..----.----- i 
. Parol mortgage—A mortgage of personal property, given to in- 
demnify the mortgagee against liability on a note as surety for 
the mortgagor, being afterwards extinguished by the cancellation 
of the note, and the substitutien of a new note in its stead, with 
a different surety; a verbal agreement between the mortgagor, 


i) 


—_ 


the mortgagee, and the surety on the new note, made contempo- 
raneously with the cancellation and substitution of the notes, to 
the efiect that the mortgage shall stand as a security for the 
surety, constitutes a valid mortgage as between the parties. 


t 


Mortqaye of wife's property by husband.—Under the Code, § 1983, 
© y } Y y 
ht or power to mortgage, for his own indi- 


~ 


the husband has no rig 
vidual debt, a slave belonging to the wife’s statutory separate 


estate.— Patterson v. Flanagan. .... 
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NON-CLAIM. 
See EsTATEs OF DECEDENTS, 6. 
NONSUIT. 


1. On verdict for less than $50.—In an action on a note given for tho 


purchase-money of a slave, damages for a misrepresentation or 


breach of warranty of soundness constitute a good set-off, (Code, 
§ 2240;) and if the amount of the plaintiit’s recovery is thereby 


reduced to less than fifty dollars, he cannot be nonsuited under 


section 2365.— Wood § Kimbrough v. Fowler...--..- ee ee 
2. With dill of exceptions ; may 2 taken when.—A non-suit may be 


taken, with a bill of exceptions, (Code, § 2357,) in consequence of 


the suppression of the plaintiff’s deposition, on motion, before 
the trial is entered upon.—Douglass v. M. § W. P. Railroad Co... 


OVERRULED CASES. 

1. Gayle v. Hudson, 10 Ala. 115, overruled by Taylor v. Striekland.. - 

2. Sheppard v. Shelton, 34 Ala. 652, overruled, as to first head-note, 
DY! IV HUANG ©2005 555 case cesses ss es beecisosece ees Peuieenwesaas 

3. Stallings v. Newman, 26 Ala. 300, limited, as to first head-note, to 
cases commenced before the Code, by Wiliiams v. Ivey..---..----- 

4, Waliis v. Long, 16 Ala. 738, explained and limited, as to second 
head-note, by Miller v. Hampton...-- Sea ae piesceeeors eeaoss 


PARTITION. 

1. When probate court may decree sale—Under the act of February 5, 
1856, (Session Acts 1855-6, p. 20,) an order for the sale of slaves, 
for partition among the several joint owners or tenants in com- 
mon, should not be granted by the probate court, on the applica- 
tion of the guardian of infants, without proof that the sale would 
be to the interest of the infants; but, when the application is 
made by adult part-owners, such proof is not necessary, although 
some of the parties interested are infants.—Coker v. Pitts.....--. 

2. In chancery; rents, and imprevements.—In a chancery suit for the 
partition of lands, by analogy to the rule prescribed by statute 
for real actions at law, (Code, § 2216,) a defendant, who holds 
possession under color of title, in good faith, will not be charged 
with rent for more than one year before the commencement of the 
suit; and he will be allowed compensation for the value of im- 
provements made by him during such possession, not exceeding 
the rents charged against him.—Ormond v. Martin...--...------- 


3. Same; action at law.—The act of February 6, 1858, “to regulate 
the practice in partition suits,” (Session Acts, 1857-8, p. 294,) dis- 
penses with the necessity of an action at law, to settle a contro- 
verted question of legal title arising in a chancery suit for the 
MAUAEMHUN MUNIN 99s Wo osc oc. occicstseec es seeo ses SePsetkweabitc 


PARTNERSHIP. 


1, What constitutes partnership.—A contract between two steamboat 


companies, engaged in carrying passengers and freight between 
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PARTNERSHIP—continven. 
Montgomery, Mobile and New Orleans, by which it was stipulated, 
that each company should furnish a specified number of boats, of 
which the respective owners should retain the property and assume 
the risk; that all losses, injuries, and damages, caused to third 
persons or their property, whether by accident, negligence, want 
of skill, or other cause, should be borne solely by the owners of the 
boat causing or sustaining such loss or damage; that the compen- 
sation of agents, at specified points, to attend to the joint business, 
and all losses paid for injuries and damages on cotton shipped from 
the river above through to New Orleans, should be a charge against 
the joint fund, and be borne by the parties according to their re- 
spective interests; that the proceeds and earnings of each boat, 
deducting therefrom the running expenses, should be ascertained 
monthly, and be divided between the parties in proportion to the 
number of boats furnished by them respectively; that uniform 
prices should be established, and through tickets be good on all 
the boats; and that neither party should be interested in any 
ther boat running on the same route, or make any private con- 
tract for his own advantage, which might be injurious to the 
others,—constitutes the parties partners inter sese-—Meaher v. Cox, 
DBT GUOTNG COW ales os oso on Sine wiles wialsie acon vele chon ven eee ssidasisices 
2. Admission of new pariners.——New members cannot be introduced 
into an existing partnership, even by a majority of the partners, 
without the consent of the others; yet, if the others recognize 
and treat the new members as partners, and continue the business 
with them under the original articles, this is sufficient to make 
them partners, and to render the original articles operative as be- 
UWOCDSUHGIO— On U seco sa cian «seb ac woes seiceesic aise awsisacseelseee 
3. When equity will decree dissolution —Although the defendants may 
not have committed such acts of misconduct, or been guilty of 
such willful violation of the terms of the contract, as would au- 
thorize a court of equity to decree a dissolution of the partner- 
ship for that cause; yet a dissolution will be decreed, where it ap- 
pears that that they refuse to carry out one of the terms of the 
articlesof partnership, and insist that, in order to conduct the 
partnership business successfully, that stipulation must be either 
changed or disregarded; that they have refused to correspond 
with the complainants, on matters connected with the partner- 
ship business ; that the state of feeling between the parties justi- 
fies the apprehension, that the joint business can be no longer 
prosecuted to the mutual advantage of all the partners; that 
there is no partnership property which might be sacrificed by « 
sale, and.that a dissolution would not probably inflict any mate- 
Halanjury- one1wner party. S. Ceo. seis cee cewecs scecosisaics sincsice 
4. Same; jurisdiction not affected by stipulation providing for reference 
to arbitration.—A_ stipulation in articles of partnership, providing 
for a submissicn to arbitration of all matters of controversy which 
may arise among the partners, does not take away the jurisdic- 
tion of equity to decree a dissolution.—S. C............2..--2-- 
5. Authority of partner, after dissolution of partnership, to execute note 
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PARTNERSHIP—conrinvuxp. 
in partnership name.—A promissory note, executed by one partner 
after the dissolution of the partnership, in the partnership name, 
is not binding on the other partners, though given for a debs due 
. o 
from the firm at thetime of its dissolution.—Cunningham y. Bragg 
Wa epeeee mn eee Reer ere sakeebausastss Secrest eee ess eeeeus.. 


PLEADING AND PRACTICE. 
IT, PARrTIeEs. 


1. Who is proper party plaintif'—The obligee is the proper party 
to sue for the breach of a vendor's title-bond, (Code, § 2129,) al- 
though he bought a part of the land for the use of a third person, 
and has sold the residue.—Bedell’s Adm’r v. Smith........-..----- 

2. When bailee may sue.—A bailee for reward, having delivered the 
goods on board his barge to a steamboat, to be carried to their des- 
tination, may maintain an action in his own name against the 
owners of the steamboat, for the negligence and carelessness of 
their servants in the transportation of the goods, whereby plain- 
tiff lost his reward, and was compelled to pay damages to the own- 
ers'of the goods.—McGill v. Moneite...--- ..---. 000s oce0s0--e 

3. How guardian may sue—Under the provisions of the Code, 
(§§ 2036, 2182,) a guardian may sue in his own name, for the use 
of his ward, to recover damages for the conversion of the ward’s 
property.—Longmire ». Pilkington... .... 2.60. occss coce cccece 

4. How lunatic must defend.—When an action is brought against an 
adult person who is non compos mentis, he must be defended by 
an attorney, to be appointed by the court, if necessary ; and if 
the court refuses to let the plaintiff proceed with his action, “ un- 
less he first have a guardian appointed by the probate court, and 
notify the guardian of the pendency of the suit,” a mandamus 
will be awarded by the supreme court, at the instance of the 
plaintiff, to compel the appointment of an attorney for the defend- 
PUG — LK PALO WOYTANGION «oo one coco ne ccc cwor becca sosececnsso- 

5. Parties to summary proceeding.—In a summary proceeding against 
a tax-collector and his sureties, (Code, §§ 2596-97, 2628, 2632,) for 
his failure to pay into the State treasury the taxes collected by 
him, the unexplained omission of one of the sureties from the no- 
tice is fatal to the proceeding.— Ware v. Greene..---.....-------- 

6. Revivor ; parties to sci. fa—On the death of the nominal plaintiff 
in a judgment, a scire facias to revive it must be prosecuted in the 
name of his personal representative, and cannot properly be issued 
in the name of the beneficial plaintiff alone, nor in the name of 
the deceased nominal plaintiff—Baker, Fry § Co. v. Ingersoll. .... 





II. DECLARATION, OR CoMPLAINT. 


7. Assignment of general and special breaches.—In an action by the 
purchaser, against the vendor of several slaves, a count on a sub- 
sequent contract,—by which it was agreed, on account of the un- 
soundness of one of the slaves, who was warranted sound, that 
the vendor should take back said slave, and should pay the pur- 
chaser a specified sum of money, which sum the count seeks to 
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PLEADING AND PRACTICE—contTinvep. 
recover,—does not require the assignment of a special breach, 
(Code, § 2235;) nor is a special breach required in a count on an 
alleged rescission of the original contract, by subsequent agree- 
ment, on account of the unsoundness of one of the slaves.—Slone 
Cy SCRE De WE UUBOM a a cio 1ate aire ie 0.6 2) nis) oia'eici wisiojeingwieleminieieiainweinimieisieisiaieisisi 

8. Averment of fact, and of conclusion—An averment that a slave is 
ansound, is the statement of a fact, and not of a conelusion from 
PACTS Gee ooo es See esc cen ete se cenwicss weeceseseecescscmescs 

9. How administrator may or must declare-—The words “ adininistra- 
tor,” &c., following the plaintiff’s name in the margin of the com- 
plaint, are, of themselves, mere descriptio persone ; but an aver- 
ment in the complaint, that the money sued for will, when col- 
lected, be assets of the decedent’s estate, is sufficient to show that 
the plaintiff sues in his representative character.—atson v. Col- 

‘ Pie CAM ce eee a aioe ee oreo wiccw nase oernesic cums eeeeue 
ARG: HNOOIAN Vl HCO Ns cc 5. Sandie cwiewadcaclod hues heen cesntckaees 

10. Same.—The appellate court will take judicial notice of the fact, 
that the word “adm’r,” following the plaintitf’s name in the com- 
plaint, is an abbreviation for the word administrator.—Moscley’s 
PANTS: MRR clare Sa ioitcl a sie cis sists 5S are Sie Se ein wae ealhaaisiel asia 

11. Distinction between counts in trespass and case.—The forms of com- 
plaint prescribed in the Code, (p. 554,) “for assault and battery,” 
and “for false imprisonment,” are both in trespass.—JVilliams v. 
PREY os onne snare moins ow seine wis. o/s sixiae ong nos isiwssasisins's se sess 242, 

12. Same.—A count which avers that the defendants, “ maliciously 
and without probable cause, sued out a warrant, commonly called 
a peace-warrant, against the plaintiff,’ is in case for a malicious 
prosecution; and so is 8 count which avers that the defendants, 
“recklessly and without probable cause, through their agent and 
servant, caused and procured a peace-warrant to be sued out,” &c., 
“on which said warrant plaintiff was arrested, and brought be- 
fore the said justice of the peace, who, on hearing the evidence 
advanced by the defendants, discharged plaintiff from the arrest 
under said warrant ;” but a count which avers that the defend- 
ants, “ recklessly, maliciously, and without probable cause there- 
for, caused the plaintiff to be arrested and imprisoned, on a 
charge that he had threatened to injure and destroy the lives and 
property of the defendants, and that plaintiff was imprisoned by 
defendant for ten days,” &c., is in trespass for false imprisonment. 
ORD Mah rE = MOU OA WO0 ass ovo cb aas cose .ceveccescscase 

III. DEMURRER. 

13. Specification of grounds of demurrev.—A misjoinder of counts is 
not available on demurrer, unless specially assigned as a ground 
of demurrer, as required by the statute (Code, § 2253.)—Owsley v. 
MANS. He ee OUNE OO ex.s ciataa'= wicloisideidis as amisisis/sicticensssieiseaies 

14. Demurrer to complaint assigning good ani bad breaches.—In an ac- 
tion on a penal bond, if the complaint contains a single count, as- 
signing several breaches, the insufficiency of one of the assign- 
ments is not a ground of demurrer to the entire complaint. 

STRAGRSOW ES NCATINUY 0. WHOOU « ocoa vs vies ciewnwcincece es cSesleses 
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PLEADING AND PRACTICE—contTINvuED. 
15. Demurrer to original and amended complaint.—Where the original 
complaint contains a single count, and an amended complaint is 
afterwards filed, containing several additional counts, a recital in 
the judgment-entry, that a demurrer was sustained “as to the first 
two counts in the complaint,” will be construed to apply to the 
single count in the original complaint, and to the first count in 
the amended complaint.—Stone § Best v. Watson...-. posesesiseus 


IV. PLEAs. 


16. Duplicity—A plea which is double, is not demurrable on that ac- 
CORRE —= 97) PHN Y. TV RICONDRNE. 2 o-oo cs ose cievicseicies ccesee peeieesios 
17. Special plea ameunting to general issue.—It is no objection toa 
special plea, under our system of pleading, that it presents mat- 
ter which is available under the general issue, which is also 
pleaded.— Hopkinson v. Shelton...--...-.- gtbeteeseesceces coeseee 
18. Plea of former recovery.—A plea of former recovery must show 
that the cause of action in the two suits is the same.—S& C...--- : 
19. What is good pleain bar.—That the plaintiff is one of the obligors 
on the bond which is the foundation of the suit, is properly pleaded 
in bar, and not in abatement.—Mitehell v. Turner........------- 
20. Plea of ne unques administrator.—In an action brought by an ad- 
ministrator in his representative character, a plea, alleging facts 
which show that his letters of administration are void, for want 
of jurisdiction in the court by which they were issued, is a good 
plea in bar.— Watson v. Collins’ Adm’r.... 2... 220. co. cece nccee re 
21. Plea of fraud.—In an action on a note given for the purchase- 
money of land, a special plea, averring} the vendor’s misrepresen- 
tations as to a material matter, and consequent injury to the pur- 
chaser, but containing no averment that such misrepresentation 
misled the purchaser, or constituted an inducement to the pur- 
chase, or was relied on by him, fails to make out a case of fraud. 
RARE DAMON E sane anes sowen 255% esesedssuisinsasisisienc ner 
22. What is available under general isswe.—In an action on a note 
given for the purchase-money of land, a promise by the vendor to 
cancel and destroy the note, in consideration of the fact that the 
land was subject to overflow, when he had represented that it was 
not, is available as a defense under the plea of the general issue ; 
but the vendor's misreprentations as to any material matter, 
which constituted an inducement to the purchase, and on which 
the purchaser relied, is only available under a special plea of set- 
off, by virtue of section 2240 of the Code.—S. C...-..- peer eeelser a 
93. Error without-injury in sustaining demurrer io special plea—The 
sustaining of a demurrer to a special plea, if erroneous, is not 
available to the defendant, when the record shows that he had 
the full benefit of the same defense under the general issue.—S. C., 
24. Presumption as to pleading —When no pleas appear in the record, 
the appellate court will presume that proper pleas were filed to 
let in the evidence which the primary court admitted.— Wynne v. 
SRSRUNINE sc oo clas ee wceaesskoeneseccae sescce cmos esmcosisecs 
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PRESCRIPTION. 


See ADVERSE POSSESSION, 2, 4, 5, 6 


PRESUMPTIONS. 
See, Common Law, 1. 
ERROR AND APPEAL, 16-24 
EVIDENCE, 74. 


REHEARING AT LAW. 
1. On account of lost receipt, sing found.—Section 2407 of the Code. 
authorizing a rehearing after final judgment at law, on account 
of a lost receipt or discharge of the claim sued on, which has since 
been found, does not apply to a case where the action is founded 
on a promissory note, and the receipt only shows a payment ofthe 
original consideration of the note.—Davis v. McCampbell........ 603 
. Same, on account of surprise, accident, mistake, or fraud.—Where the 
defendant in an action at law is required by the court, as the con- 
dition of a continuance, to confess a judgment for a part of the 
plaintiff’s demand, and confesses judgment accordingly, he cannot 
afterwards obtain a rehearing as to the confessed judgment, (Code, 
§ 2408,) on the ground of surprise, accident, mistake or fraud.—S. C., 609 


(os) 


SCIRE FACTIAS. 
See, JUDGMENTS AND DiccREEs, 10 


SET-OFF. 


1. Of partnership demand against individual debt—A demand due from 
the plaintiff, to a partnership ot which the defendant is a mem- 
ber, is not available as a set-off against a debt due from the de- 
fendant individually to the plaintiff; there being no averment or 
proof that such demand is the defendant’s individual property, 
or that his partners assented to his use of it as a set-off—Zvans 
DONO o aca ta ac esicew cee sis am mien aacicice sien dice se smeaieces ceases 710 
2. Of demands not sounding in damages merely.— Under section 2240 of 
the Code, a cross demand for damages, on account of a breach of 
the vendor’s covenants of warranty, and a deficiency in the quan- 
tity of land, is available to the purchaser as a set-off, in an action 
at law on the note given for the purchase-money.—Nelms v. 
NOUN ares ce see ie naices swine su ala ceaeiseccieescaceswocsesces - 389 
3. Same.—In an action on a note given for the purchase-money of a 
slave, damages for a misrepresentation or breach of warranty of 
soundness constitute a good set-off, (Code, § 2240;) and if the 
amount of the plaintifi’s recovery is thereby reduced to less than 
fifty dollars, he cannot be non-suited under section 2365.— Wood & 
PHONO OMDTOU te Ol Oh a noc a aicia's cm Sicisisie s cioia a's) Seis Swiplamwinio,o ws cremeieee 55 
4. How pleaded.i—In an action on a note given for the purchase- 
money of land, the vendor’s misrepresentations as to any ma- 
terial matter, which constituted an inducement to the purchase, 
and on which the purchaser relied, is only available under a spe- 
cial plea of set-off, by virtue of section 2240 of the Code.—Kanna- 
REY Pi AIMNOC bax akciees scoeeac cena sass cusaiesicoeceac gaawence cs amen 108 
50a 
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SHERIFF, 


1, 


vo 


ee 


Compensation for conveying convicts to penitentiary.—In conveying & 
convict to the penitentiary, it is the duty of the sheriff to travel 
“the land route usually traveled” within the State (Code, § 393) ); 
and he has no authority to carry him through other States, 
although “the land route usually traveled,” between the court- 
house of the county and the penitentiary, may be through those 
Biates.— Groene 0. MeGhG6. «22... 00s. cons casccocces cnccscccce cone 
Commissions for execution of process regular on its face, but issued on 
void judgment.—A sheriff is not entitled, as against the defendant 
in execution, to retain his commissions out of the proceeds of the 
sale of property under an execution regular on its face, but issued 
on a judgment which is void on account of the incompetency of 
the presiding judge; althongh the statute (Code, § 2284) protects 
him in the execution of such process.— Wilson v. Sawy?*........- a 
Term of offic? judicially known.—The supreme court will take judi- 
cial notico of the time when a sheriff’s term of office expired. 
Ragland § Howell v. Wynn's Adm’r.... 22.12.22. e220 sees cone nee 





SLANDER. 


zz 


What words are actionable—Words spoken of another, imputing 
to him the statutory offense of trading with slaves, (Code, § 3285,) 
are not actionable, since the offense does not involve moral turpi- 
tude, and the punishment affixed to it is not infamous.—Heath v. 


Devaughn..---- ------202+ 2222 een e eee ee eee eee eens ener ee eee e ee ee 


SLAVES. 


i 


9 


“we 


3. 


: 


Hirer’s authority to punish slave, and liability for abuse of that au- 
thority—In the absence of qualifying stipulations in the contract 
of hiring, the hirer acquires the master’s authority to inflict rea- 
sonable punishment on the slave; and in determining whit isa 
reasonable punishment,—a question which admits of no certain 
and uniform solution,—regard must be had to the nature of the 
offense, and to the temper of the slave while receiving the pun- 
ishment; since obstinacy, refractoriness, or rebelliousness on his 
part, justifies severer punishment than would otherwise be right 
and proper.—Tillman v. Chadwick........---.---------- aeciieeeis 
Validity of contract made with slave.—A promissory note, given to 
a slave, for money borrowed from him by a white man, is void, 
and will not support an action.— Martin v. Reed ...-......-.----- 
Same.—Although the sale of any article to a slave, without the 
consent of the master, specifying the article, is a penal offense 
under the laws of this state; yet, if the contract has been fully 
executed, and the property delivered to the slave, it dues not lie 
in the mouth of a third person, when sued by the master for a 
trespass to the property, to allege the illegality of the contract. 
in ae eo. ORION ooo oc sn casew acest scence sock esscc sess 
Master's right to money acquired by slave; validity of contract for 


benefit of slave.—If the master knowingly permits his slave to 
acquire money, and to pay it out to a third person, in a fair busi- 
ness transaction, he cannot afterwards reclaim it; but, if such 
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SLAVES—cOnNTINUED. 
third person receives and holds the money for the benefit of the 
slave, and as his bailee, and it is afterwards used, without the 
knowledge of the master, in purehasing the slave for himself 
from the master, the contract is void, and does not divest the title 
Of LHC ANASLCT.—)1 C000: HOUY 3 — a — coe cies ccecies ocwie sein cecea ca cnais 
5. Gift te slave—There is no statute ‘or rule of law in this State, 
which prohibits a gift of old clothes, or other articles harmless in 
their nature, to a slave, without the knowledge or consent of his 
master; but the title and possession, en the delivery of the arti- 
cles to the slave, must be referred to the master.—Deraughn v. 
PPCM cena eocacarisisecoa-seckine casiseecnasisaccensens ecesaeeress i 
6. Validity ef bequest of frecdom to slave.—In this State, 2 direct be- 
quest of freedom to slaves is void, unless their emancipation is 
authorized by some special legislative provisien,;; and where the 
testator is authorized, by a special statute, te emancipate his 
slaves at his discretion, but is required, as a condition precedent, 
previously to convey a certain quantity of land to the judge of 
the county court, in trust for theig use, as a security that they 
shall not become a public charge, a devise of the land to the 
slaves themselves, in a will which is not sufliciently attested to 
pass real estate, is not a substantial compliance with the statute, 
and the bequest and devise are both void—Jaci: et al. v. Dovan’s 
POV socio sas's BeaenemiannaG seicaeics sche seiee use eee see eee 
7. Validity of testamentary trust for emancipation of slaves at their 
election.—A testamentary trust for the emancipation of slaves, the 
execution of which is made to dvpend on the election of freedom 
by the slaves themselves, is void, becanse they have not the legal 
eapacity to make the election; and the same principle applies, 
where the executor is directed to carry the slaves, for the purpose 
of emancipating them, “tc some non-slaveholding state, or to the 
republic of Liberia, as the said slaves may prefer.”—-Creswell’s 
TOE IA SIR UNOR ete arto mals Se wins wmcuis sicio Bee sidlece woamaleae aca 
8. Emancipation act of 1860 not retreactive—The act of February 
25, 1860, “to amend the law in relation to the emancipation of 
slaves,” (Session Acts 1859-60, p. 28,) does not affeet wills which 
had been admitted to probate before its passage.—Jenes v. Jones’ 
MUM cme ter ae een cane oso ereas een bad ease aen oho aa ceememes 


SUMMARY PROCEEDINGS. 

1. On tax-collector’s bond; parlics.—in,a summary proceeding against 
a tax-collector and his sureties, (Code, §§ 2596--97, 2628, 2632,) for 
his failure to pay into the ‘State treasury the taxes collected by 
him, the unexplained omission of one of the sureties from the no- 
tice is fatal to the proceeding.— Ware v. Greene........------ ree 

2. Same ; limitation.—The State not being expressly included in the 
act of 1832, (Clay’s Digest, 329, § 90,) which prescribes six years 
as the limitation of actions against the sureties of public officers, 
that statute does not apply to a summary proceeding against a 
tax-collector and his sureties, instituted in the name of the comp- 
troller of public accounts, for the use of the State.—S. C........- 
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3. Ox bail-bond.—To.sustain a summary judgment against the surety 
on @ bail-bond, (Code, § 2737,) the record must affirmatively show, 
not only that the debtor was guilty of an escape. but that the 
escape was committed “ by passing beyond the prison bounds.” 
AUTO Dag, LETT 20 1 ES ray eg ees Pa pe en a 

4. Continuance, and discontinuange.—A summary proceeding by notice 
and motion will be discontinued, unless some action is had on the 


AAG 


notice at the return term, although the “stay-law” prohibits the, 


rendition of judgment at that term; yet the plaintiff may keep 

alive his notice, by having it docketed, according to the rule of 

practice adopted at this term, or by some action of the court con- 

tinuing its existence.—Ex parte N, E..§ S. W. Railroad Co...---- : 

5. “ Stay-law” applies to summary proceedings.—The first section of the 

act “to regulate judicial proceedings,” approved the 8th February, 

1261, and commonly known as the “stay-law,”. (Acts of Called 

Session of 1261, p. 3,) which prohibits the rendition of judgment 

at the return term of any “suit, writ, summons, complaint or bill,” 

| applies to a summary proceeding by notice and motion, on the 
part of an incorporated railroad company, against a delinquent 
stockholder ;-although the charter of the company authorizes the 
rendition of judgment in its favor at the return term of the no- 
tice, provided it has been served twenty days previous thereto. 


eee ree ene erent eek UCL bee bate Geek oc coneaisie 
SURETIES. 
he . . ° a z 
4 1. Discharge of surety by new contract between creditor and principaé 
\ debtor.—A new contract between the ereditor and the principal 
y debtor, made without the consent of the surety,.and founded upon 


valuable consideration, by which the time of payment is extend- 
ed, discharges: the surety, although no other day of payment is. 
FRO —COv O.8l Str. AA BOOE CO sn soa cies ens se ccects ccs se cossies 

2. Same; usury—An agreement by the principal debtor to pay 
usurious interest in future,in consideration of the ereditor’s prom- 
ise to extend the day of payment, being void, does not discharge 
the surety; whether the actual payment of usurious interest by 
the principal, would discharge the surety, que@re?—S. C....--.-.- 

3. Action at law between co-sureties on official bond.—One of the sureties 
on a sherifi’s official bond cannot maintain an action at law on the 
bond, against the other sureties, for their principal’s default. 
DRED PIRI oe eee ee oes Sees a aee seas csi ecaaescseeneesce ce 
4. Action for contribution ; limitation of.—The statute of limitations 
does not begin to run between co-sureties, until one of them has 
paid more than his share of the common debt; hence, it is no de- 
fense to an action for contribution, that the statute of limitations 
had barred a recovery on the original debt before the commence- 
ment of the action, and that the defendant had never been sued on 
frat Met —Preslar ©. BIAUWOrh <= 2-5 2c csscess cs ccs cose sess 
5. No subrogation at law.—If a surety pays a judgment against him- 
self and his principal, and takes an assignment of it to himself, 
the judgment is extinguished, and he cannot, at law, be subro- 
vated to the rights of the plaintiff as against a co-surety.—S. C..- 
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TRESPASS. 
1. Action lies for killing dog.—Trespass lies, in favor of the owner, 
for killing a dog, which was at the time in the possession of a 


4) 


third person under a loan.— White v. Brantley............-2--.- 430, 
2. Lies against corporation.—An action of trespass for false imprison- 
ment lies against a corporation.—Ouwsley v. M. § W. P. Railroad Co. 560 
3. What constitutes trespass to really—Where « house is erected 
partly on the lands of the plaintiff, and partiy on the adjoining 
lands of the defendant; but it is not shown to have been so 
erected by agreement with the plaintiff, under circumstances 
which would justify its removal as a mere chattel,—the mere fact 
that the greater part of it is on the defendant’s lands, gives him 
no right to enter on the plaintiff’s lauds, or to remove the house 


therefrom.— Bolling v. Whittle... 2.2.2.2 ececce cece jomaeas Sesaes 3D 
4. Distinction between counts in trespass and casc.—The forms of com- 

] 
plaint prescribed in the Code, (p. 554,) ‘for assault and battery,” 
and ‘for false imprisonment,” are both in trespass.—JVilliams. v. 
Dis cn cease Bie lejaee os Sores aaricleln Soe oa Wee eeeetee mac eiate 242, 244 


5. Same.—A count which avers that the defendants, ‘maliciously 
and without probable cause, sued out a warrant, commonly called 
a peace-warrant, against the plaintiff,” is in case for a malicious 
prosecution; and so is a count which avers that the defendants, 
“recklessly and without probable cause, through their agent and 
servant, caused and procured a peace-warraut to be sued out,” 
&c., “on which said warrant plaintiff was arrested, and brought 
before the said justice of the peace, who, on hearing the evidence 
advanced by the defendants, discharged plaintiff from the arrest 
under said warrant ;” but a count which avers that the defend- 
ants, “recklessly, maliciously, and without probable canse there- 
for, caused the plaintiff to be arrested and imprisoned, on a charge 
that he had threatened to injure and destroy the lives and prop- 
erty of the defendants, and that plaintiff was imprisoned by de- 
fendants for ten days,” &c., is in trespass for false imprisonment. 
BIG O) May IF Es DO ONE COs <1 ccs sc cascs San'cc sees coscs~s -- 560 

5. Evidence of arrest and imprisonment.—In trespass for an assault 

~ and battery, and for false imprisonment, evidence of an arrest and 
imprisonment without legal process, or under legal process which 
is void on its face, is relevant and admissible; secus, as to evi- 
dence of an arrest and imprisonment under process which is not 


void on its face.—JVilliams v. Ivey----- wee e/eseleiaiami eerececie ae --- 244 
7. Evidence in mitigation of damages.—On. the execution of a writ of 
inquiry, after judement by default, in trespass for taking personal 
property, the fact that the property was, at and before the levy of 
the execution which constituted the trespass complained of, in 
the possession of the defendant in execution, is competent evi- 
dence for the defendant, in mitigation of damages, as tending to 
show that he acted in good faith in having the levy made.—Ster- 
FOULS Ee LCOMEOT Us IRAREGT ac caw Sonn snip se sce csicewaecae cose siciee onic 366 


8. Same.—On the execution of a writ of inquiry, after judg- 
ment by default, in trespass for taking personal property, the 
defendant is estopped from showing, even in mitigation of dam- 
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CTRESPASS—contTINUED, 
ages, that the plaintiff had not such a title as would authorize a 
recovery; yet he may show in mitigation, that the plaintiff was 
not the owner of the property, as that fact is not necessarily in- 
consistent with the plaintifi’s right to reeover.—Sterrett’s Ex’r v. 
MER Cem nas Sere. suena siee eens seepae me Der wicaesen sees cers sc 
Vindictive damages.—In trespass quare clausum fregit, a charge 
to the jury, asserting that they can not give vindictive damages, 
“unless they believe, from the evidence, that the defendants ma- 
liciously entered upon the plaintiff’s lands, in a rude, aggravating, 
or insulting manner,” is erroneous, because it improperly restricts 
the standard of liability. —Devaughn Y. seth. <<<... Ba eee see ac 
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TROVER. 
See HusBAND AND WIFE, 8. 


TRUSTS. 

1. Contract between trustee and cestui que trust.—To subject a mar- 
ried woman’s separate estate, created by deed or will, to the pay- 
ment of a debt contracted by her with her trusjee, or with a 
partnership of which lhe is a member, it is not enough for the 
complainant to aver and prove that “the articles were furnished 
by her express desire, under the faith and credit of her separate 
estate, and were suitable and proper to ber condition in life’: he 
must repel the imputation of bad faith, which the law casts upon 
him, by showing that the prices charged were reasonable, and 
that he made no profit by the transaction.—Cleveland v. Pollard, 

2. Admissions ef cestui que trust admissible against trustee-—In an 
action brought by the trustee of a married woman, suing for her 
use, her admissions are competent evidence against him.—MWcLe- 
PRONE CONOR aces ceeaae aha osieks ONoseGc cass ceScesectssesesc 

3. Voluntary executory trust not enforced.—A court of equity will not 
enforce, against the grantor or his personal representative, a 
purely voluntary executory trust in favor of a grand-child.—/So- 
rum v. King’s Adm’r...-.... Sa et Oo eisaeep ewer sc 


USURY. 
See CHANCERY, 10. 
SURETIES, 2. 


VENDOR AND PURCHASER. 

1. Adverse possession by purchaser, under color of title—Where a pur- 
chaser enters into the possession of land under a vendor’s bond, 
conditioned to make title by a specified day, which must arrive 
before a part of the purchase-money is due by the terms of the 
contract, his possession can not be considered adverse to the ven- 
dor, until the day appointed for the conveyance of the title; and 
where such bond is executed by one who professes to act as the 
agent of several joint owners, for one of whom he has no authority 
to act, and is thus conditioned for the conveyance of title by them, 
the character of the purchaser’s possession is the same as to all 


the owners.—Ormond v. Martin.........--000. Seagate tema moons 
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VENDOR AND PURCHASER—CONTINUED. 

%, Action on title-bond ; limitation.—Under the law existing before the 
adoption of the Code, (Clay’s Digest, 327, § 81,) there was no sta- 
tute of limitations applicable to an action for a breach of a ven- 
dor’s title-bond.—Bedell’s Adm’r v. Sinith...-.. 2-2-2. oe.e ce eeee ce 

. Same; declarations of vendor and his administrator, showing refusal 

and inability to make title—In an action ona title-bond, against 

the personal representative of the vendor, the declarations of the 
vendor in his life-time, and of the defendant after his qualifica- 
tion as administrator, showing a refusal and inability on the part 
of each to make title, are competent evidence for the plaintiff. 
Same ; tender of deed, and eviction.—W here the vendor has no title, 
and, for that reason, refuses to make a title when requested, the 
tender of a deed by the purchaser, to be executed, is not necessary 
to perfect his right of action on tho title-bond; and an actual 
eviction of the purchaser is not necessary, since his right of ac- 
tion accrues as soon as the bond is broken by a failure to convey. 

. Measure of damages to purchaser on account ef vendor's misrepresenta- 
tions as to quantity of land.—In ascertaining the damages which 
the purchaser is entitled to recover, on account of his vendor’s 
inisrepresentations as to the quantity or quality of the land, the 
stipulated price is not conclusive evidence of value: where the 


oo 


_— 


cr 


misrepresentation is as to the number of acres in a particular 
parcel of the tract, the proper mode of computing the damages is, 
to nultiply the average value (not of the entire tract, but) of the 
particular parcel per acre, by the difference between the number 
of acres which it actually contained and the number which it was 
represented to contain.—Thompson v. Bell.........2.-22--------- 
Abatement of purchase-money ; computation of interest—In making 
an abatement of the purchase-tnoney, where the several notes fall 
due at different times, and do not bear interest until after matu- 
rity, it is a proper method of computing interest, to divide the 
amount of the damages by the number of notes, and to allow in- 
terest on each sum from the time the notes respectively fall due ; 
but, where the several notes, though falling due at different times, 
all bear interest froma given day before maturity, the interest on 
the damages should be computed from that day, and not from the 
maturity of the last note.— Wright v. Wright........-..........- 

7. Vendor's lien extends net to exchanged lands.—A vendor’s lien for the 
unpaid purchase-money of land cannot be enforced against other 
lands, obtained by the purchaser in exchange for those sold by the 
Vendor.— Bishop: 0. BACH... neces cscccc cesses seeneeccse sess cscs 

WILLS. 

4, General rules of construction,—In the construction of wills, all the 
parts are to be construed in relation to each other, so as to form, 
if possible, one consistent whole; and though the former of two 
inconsistent clauses must yield to the latter, yet this rule is only 
applicable after the failure of every attempt to give to both such 
a construction as will render them equally eftective.— Wynne and 

PURI O Ore IAs oiciers Ss etom Skis s\aiswieioo ac (pielnais <2 wien Sie sah ae micas 

See, also, LEGACY AND DEVISE. 
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WITNESS. 

1. Compéleney of corporator as witness for corporation.—The society of 
free-masons being a purely charitable corporation, a member of 
the society cannot be said to have the smallest pecuniary interest 
in the event of a suit to which the society is a party; conse- 
quently, he is a competent witness for the society.—Burdine v. 





Grand Loge of Alabama 
Competency of distributee as witness for estate-—On the death of a 
married woman, pending an action brought by her trustee for her 
use, a distributee of her estate is not a competent witness for the 
Pisintilt.— MoLemore'e. NUCKOUs 2.220.502 88 «oot cncseeteseenes 
Competency of transferror as witness for transferree.—A distribu- 
tee of an estate, who is shown to have released to the other dis- 
tributees his interest in the subject-matter of a suit brought by 
the administrator in his representative character, is not incompe- 
tent as a witness for the plaintiff under section 2290 of the Code. 
Coate v. Coate’s Adn’r 
Competency of distributes as witness for administrator—But such 
distributee, notwithstanding such release, is not a competent wit- 
ness for the administrator, on the ground of interest, although ‘he 
might be rendered competent by a release of his entire interest 
in the estate.—S. C. 
Competency of witness as affected by interest.—An 6bligor in a bond 
given under section 1691 of the Code, when administration is 
committed to the general administrator, the sheriff, or the coro- 
ner, conditioned for the payment Of the fees and allowances made 
by the court on such administration, “if the property of the es- 
tate is insufticient therefor,” is mot, under section 2302 of the Code, 
incompetent as a witness for such administrator, in an action 
brought by him in his representative character.—S. C 
. Personal attendance of witness, and suppression of deposition. 
Semble, that the act “to compel the personal attendance of wit- 
nesses in civil cases,” (Session Acts 1857-8, p. 34,) does not apply to 
a witness who is confined in jail under a judicial sentence; but, 
if the proper affidavit has heen made, and the attendance of the 
witness can be procured, the deposition ought to be suppressed. 
Webb v. Kelly 
Release of surety on detinue bond, and examination as witness.—The 
surety on a detinue bond may be released, and examined as a wit- 
ness for his principal, on the execution by the latter of a new 
bond, with other good and sufficient sureties; but it is not per- 
missible to erase the surety’s name from the bond, against the ob- 
jection of the obligee, and substitute the name of another surety 
in his stead.—S. C 
Competency of plaintiff, in action against common carrier, to prove” 
contents and value of lost baggage.—In an action against a railroad 


company, as a common carrier, to recover damages for the loss of 
a passenger’s baggage, the plaintiff may prove the contents and 
yalue of his trunk by his own oath.—Douglass v. WM. § W. P. Rail- 


road Co.. 

9. Mode of impeaching.—A witness cannot be cross-examined touching 
an irrelevant matter, for the sole purpose of impeaching him. 
Bivens v. Brown....-. 





